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Current Copics. 

The time-honored institution known as the 
“ wake,” dear to every Milesian heart in con- 
nection with the last honors paid tasthe be- 
loved dead, has been sustained by the Su- 
preme Court, although by the narrow ma- 
jority of: two justices to one, and if upheld 
by the Court of Appeals it will be quite the 
thing to charge up the necessary expenses to 
the estates of the deceased. When Peter 
McCullough died-in the city of New York, 
his nephew, Joseph, provided refreshments to 
the amount of $71.25, and when the feasting 
was over he ealled upon the executors of his 
uncle’s estate to foot the bill. They de- 
murred, and Municipal Justice Hoyer upheld 
their contention that the nephew’s claim was 
an improper one. The Appellate Division of 
the Supreme Court has now overruled Jus- 
tice Hoyer, and the wake, with all its old- 
time memories and hallowed associations, is 
vindicated. The case was heard on appeal by 
Justices Amend, Gildersleeve and MacLean. 
Justice Gildersleeve was the dissentient, who, 
in spite of the wealth of lore which W ‘iliam 
F. Clarke submitted on behalf of the nephew 
in favor of the institution, including Charles 
Lever, Sir Walter Scott, Shakespeare, the 
Bible, Virgil and the Jewish Enclycopedia, 
held that the charge was improper. “ We 
find no ease,” said Mr. Justice Gildersleeve, 
“where a recovery for a claim of this char- 




























































































































































































acter has been allowed. Should we sustain 
this claim we would impose on executors the 
duty of supplying provisions, liquors, wines 
and cigars at funerals. We are of opinion 
that refreshments on such occasions are not 
the right either of friends or relatives.” The 
itemized bill, it may be explained, included 
Seotch, Irish and rye whiskey, port and 
sherry wines, soda water, cigars, ham, corned 
beef, steak, eggs, butter, potatoes, bread, rolls 
and cake, and the majority of the appellate 
court held that all this was properly included 
in the funeral charges. 

“The term ‘funeral,’” said Justice MacLean, 
“includes many circumstances and may cover vari- 
ous outlays which are commanded by custom and 
respect. It is of judicial learning in this State that 
‘funeral’ embraces not only the solemnization of 
interment, but the ceremonies and accompaniments 
attending—ceremonies prompted by affection—de- 
termined by the religious faith and sentiment of the 
friends of the deceased and varying from the simple 
bier to the imposing catafalque, from the informal 
liturgical services or Scriptural reading for the hum- 
ble to the elaborate services attending the obsequies 


of the renowned. I concur in reversing the judg- 
ment and overruling the demurrer.” 


The appointment of Hon. Edward Pat- 
terson as Presiding Justice of the Appellate 
Division of the Supreme Court in the First 
Department, is one which has been unre 
servedly commended by the bench and the 
bar alike. It comes as a fitting culmination 
of a long and distinguished service at the 
bar and on the bench, and may be said to 
be almost ideal. His work at the Special 
and Trial Terms was of such a high char- 


| acter as to more than justify the wisdom of 


his selection, and his unopposed re-election 
at the end of his first term was an expression 
of this view of his eminent fitness for the 
position to which he had been selected. Upon 
the reorganization of the Appellate Division 
he was designated as one of its members. His 
service has been of such a nature as to give 
still further proofs of his great capacity for 
the work of the arbiter of Justice. Pos- 
sessed of a keen, discerning mind, unflagging 
industry, a high sense of justice and the 
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proper judicial temperament, he has held the 
scales with an even hand, and in his labors 
has upheld the high traditions of the bench. 
In his- relations with the members of the 
legal profession he has been most cireum- 
spect, and it can be said without exaggeration 
that he is one of the most conspicuous ex- 
amples of the upright judge whom the sys- 
tem of jurisdence in this country has evolved. 
It is an appointment which materially ele- 
vates the standard of excellence. It is to be 
hoped that there are still many years of use- 
fulness yet before him in his chosen work. 


Denver, Colorado, has just enjoyed the 
sensation of a female juror, in the trial of a 
divorce case in that city. The lady in ques- 
tion is described in the newspaper reports as 
young, with masses of fluffy golden hair and 
dancing blue eyes, and we are told that she 
stepped jauntily forward as her name was 
ealled from the open venire as that of the 
first ‘taleswoman to be summoned in that 
state, and made promise to truthfully answer 
such questions as might be put to her touch- 
ing her qualifications to sit as a “ fair” and 
impartial juror in the case at bar. We are 
further told that Miss Smith —for that is 
her name — sat in the jurors’ box beside five 
men without the slightest signs of nervous 
trepidation. “ Gentlemen of the jury,” said 
the Court in his charge. Then the Court 
paused and glanced at the smiling face of 
the youthful juror and added, “lady of the 
jury.” The jury found in favor of the plain- 
tiff, giving him a decree upon the ground of 
desertion, and Miss Smith collected the $1.50 
to which she was entitled and resumed her 
labors of gathering news. Miss Smith re- 
marked that the work was neither hard nor 
disagreeable, and added that she had not de- 


sire to become a professional juror. 





: 0: 


Seduction is held, in Wrynn v. Downey (R. I.), 4 
L. R. A. (N. 8.) 615, not to be properly considered 
‘in aggravation of damages for breach of promise of 
marriage. 








Expert Evidence. 


ACTION FOR PERSONAL INJURIES. 


New York Court OF APPEALS. 
Decided November 13, 1906. 


BERNHARD WELLE, respondent, v. CELLULOID Com- 
PANY, appellant. 


Appeal from a judgment of the Appellate Division 
of the Supreme Court in the First Judicial Depart- 
ment, entered June 30, 1905, affirming a judgment in 
favor of plaintiff entered upon a verdict. 

The nature of the action and the facts, so far as 3 
material, are stated in the opinion. 

Jos. Larocque, Jr., for appellant; 


Stephen OC, PE 
Baldwin, for respondent. 


CuAsE, J.—This action is brought to recover dam- 
ages for personal injuries, and it has been twice 
tried. The facts appearing in the present record, 
so far as they are material to the question now 
considereag, are substantially as stated in the opinion 
on the former appeal to this court, which is reported 
in 175 N. Y., at page 401. 

The plaintiff on the trial called a witness, who, J 
after stating his experience as a consulting and 
mechanical engineer, was given the hook from which 
the pot slipped when the plaintiff was injured, and 
to him was described the apparatus with which the 
pot and hook are used, and he was told that when 
the plaintiff took “hold of the top of this pot with 
the acid in it, in order to bring it down a little so 
as to put the hook in the back lug, the pot suddenly 
slips off the hook next to him,” and then after some 
discussion the witness was asked: 

“Q. Can you state with reasonable certainty what 
caused the pot to slip from the hook? Answer yes 
or no.” 

The defendant’s counsel said: 

“T object to that as incompetent, irrelevant and 
immaterial. It is taking from the jury what they 
are to determine in the case—the issue in the case, 
The facts are facts which do not call for expert 
opinion, and even assuming that an expert opinion 
is proper here, an expert can state to the jury only 
those facts which are not within common knowledge 
from which conclusions must be drawn. Now, this 
question calls for a conclusion from the witness as 
to what caused the fall of the pot.” 

Counsel for the plaintiff stated to the witness that 
he should add to the hypothesis that nothing about 
the appliance broke and that the hook and chain 
were found intact. The defendant’s counsel also 
objected “because calling for a conclusion, and even 
assuming that the witness may state principles 
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which are not within the common knowledge of all 
men and from which a jury should draw their own 
conclusions, this witness, by this question, is called 
upon to draw a conclusion as to what causel the fall 
of the pot.” 

















After some further discussion the court overruled 
the objections, and the defendant excepted; the wit- 
ness answered: 

“-; Tecan?’ 


The examination continued: 








*Q. Please do so.” 





The defendant’s counsel: 





“T renew my objection 
on the ground that expert evidence is not competent 
here; that it is an ordinary question which ordinary 
men have full knowledge of, in addition to the other 
objection. 












“The court: 





Yes, he may answer that question. 
“The defendant excepted. 
the 








‘A. From use 





of a short and open-mouthed 





hook. 








* By the court: @. What do. you call a short and 
open-mouthed hook ? 








“A. That is a short and open-mouthed hook.” 
This court has, 





several 





on occasions 











recently, 
stated the rule as to the admissibility of expert evi- 
dence. In Dougherty v. Milliken, 163 N. Y. 527, 
“It may be broadly stated as a gen- 
eral proposition that there are two classes of cases 
in which expert testimony is admissible. To the 
one class belong those cases in which the conclusions 
to be drawn by the jury depend upon the existence 
of facts which are not common knowledge and which 














the court says: 



































th are peculiarly within the knowledge of men whose 
” experience or study enables them to speak with 
uy 





authority upon the subject. 





If, in such cases, the 
jury, with all the facts before them, can form a con- 














clusion thereon, it is their sole province to do so. 








In the other class, we find those cases in which the 
conclusions to be drawn from the facts stated as well 
as knowledge of the facts themselves depend upon 
professional or skill not 
within the range of ordinary training or intelligence. 
In such cases not only the facts, but the conclusions 


to which they lead, may be testified to by qualified 
experts.” 
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, In Schutz v. Union Ry., 181 N. Y. 33, the rule, 
n ae 1: 11: 

7 a3 stated in Dougherty v. Milliken, was repeated. 
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The governing rule deduced from the cases per- 
mitting the opinion of witnesses is that the subject 
must be one of science or skill, or one of which ob- 
servation and experience have given the opportunity 
and means of knowledge which exists in reasons 
rather than descriptive facts, and therefore cannot 
be intelligently communicated to others not familiar 
with the subject so as to possess them with a full 
understanding of it. Birge, 46 Hun, 





this 
; as 











that 
pout 
hain 
also 
evel 














Schwander y. 











ples 





66; Van Wycklen v. City of Brooklyn, 118 N. Y. 
424, 

Applying these rules to this case, it is clear that 
the witness should not have been allowed to give his 
opinion as to what caused the accident. It is urged 
that this court, on the former appeal, referred with- 
out criticism to the evidence of an expert tending to 
show that the new form of hook was likely to pull 
out on account of its shape, and that when the chain 
was tautened in raising the pot, the lug, instead of 
settling down to the base of the hook, might easily 
and naturally rest on the curve at the mouth of the 
hook and thus what is called a forced axis be formed. 
The former record did not present the defendant’s 
exceptions, but even if technical and peculiar knowl- 
edge is required to determine the tendency of the 
hook under specified conditions, it does not follow 
that unusual knowledge or training is required to 
determine from all the evidence what caused the pot 
to slip from the hook. 

The record presents a very simple state of facts. 
The accident may have been caused by the failure of 
a co-employee of the plaintiff to properly insert the 
hook in the lug or to hold the same there until 
the chain had been wound around the drum of the 
windlass sufficiently to retain the lug in the base of 
the hook. The witness by his answer to the ques- 
tions is allowed to weigh all of the evidence in the 
case and to form and express an opinion generally 
upon the cause of the pot slipping from the hook. 
When all of the facts, together with such state- 
ments by experts relating to matters of which the 
mass of mankind are not supposed to be acquainted, 
were before the jury, it was for them to determine 
whether the cause of the pot slipping from the hook 
was one for which the defendant is responsible. The 
answer to that question did not require professional 
or scientific knowledge or skill. It was one which 
could be answered by persons of ordinary training 
and intelligence and was not a subject for expert 
opinion. 

In a close case an erroneous admission of such 
opinion evidence may very seriously prejudice a de- 
fendant. The judgment should be reversed and a 
new trial granted, with costs to abide the event. 

CuLLeN, Ch. J.; EpwArp T. BARTLETT, HAIGHT, 
Vann and Hiscock, JJ., concur; Gray, J., absent. 

Judgment reversed, ete. 


A written charge of insolvency of a bank, which 
names an individual in the same connection, is held, 
in Witham v. Atlanta Journal (Ga.), 4 L. R. A. (De 
S.) 977, not to make a libel per se on him if it does 
not refer to him or his business except by the aid of 
innuendo. 
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Amendment of Interstate Rendition Law. 

The decision of the Supreme Court of the United 
States in Pettibone v. Nichols (December, 1906, 27 
Sup. Ct. R. 111), while it announces no new prin- 
ciple, is of interest because of its forcible restatement 
of rules already established and the necessity it dis- 
closes for Congressional action to amend the statute 
governing interstate rendition. The appeal was from 
an order of the Circuit Court of the United States 
for the District of Idaho refusing to discharge on 
habeas corpus a person held in custody by the sheriff 
of Canyon county, Idaho, to await a trial for murder 
in a State court. A requisition had been issued by 
the Governor of Idaho upon the Governor of Colo- 
rado for the surrender of the defendant, who was in 
the latter State. The gist of the application, which 
the Supreme Court says is too lengthy to be set 
forth, is summarized in the following language: 

“Tt is sufficient to say that its allegations present 
the case of a conspiracy between the Governors of 
Idaho and Colorado and the respective officers and 
agents of those States to have the accused taken from 
Colorado to Idaho under such circumstances and in 
such way as would deprive him, while in Colorado, 
of the privilege of invoking the jurisdiction of the 
courts there for his protection against wrongful de- 
portation from the State, it being alleged that the 
Governor of Idaho, the prosecuting attorney of Can- 
yon county, and the private counsel who advised 
them, well knew all the time that ‘he was not in the 
State of Idaho on the 30th day of December, 1905, 
nor at any time near that date.’ The application 
also alleged that the accused “is not and was not a 
fugitive from justice; that he was not present in the 
State of Idaho when the alleged crime was alleged 
to bave been committed, nor for months prior thereto, 
nor thereafter, until brought into the State as afore- 
said.’ ” 

Taking this alleged state of facts for granted, the 
Supreme Court of the United States nevertheless 
holds that the Circuit Court had no ground for in- 
terrerence with the proceedings in the Idaho court or 
for ordering the prisoner’s discharge. The opinion 
of the court by Hartan, J. (from which Justice Mc- 
Kenna alone dissents), reviews the previous deci- 
sions touching the question and concludes, as in our 
judgment logically the court was compelled to con- 
clude, that the present decision was controlled by 
Ker vy. Illinois, 119 U. S. 436, and Mahon v. Justice, 
127 U. S. 700. Im the Ker case it was held that the 
forcible kidnapping of the defendant from Peru in- 
volved no violation of Federal rights of the indi- 
vidual entitling him to discharge from custody of 
officers of the State of Illinois, and in the Mahon 
case a similar decision was made as to a person who, 
after the issue of a requisition by the Governor of 
Kentucky upon the Governor of West Virginia, was 





forcibly abducted from West Virginia into Kentucky 
by persons acting without warrant of law. Sum- 
marizing the argument, the court says: 

“Tt is said that the present case is distinguishable 
from the Mahon case in the fact that the illegal ab- 
duction complained of in the latter was by persons 
who neither acted nor assumed to act under the 
authority of the State into the custody of whose 
authorities they delivered Mahon; whereas, in this 
case, it is alleged that Idaho secured the presence 
of Pettibone within its limits through a conspiracy 
on the part of its Governor and other officers. This 
difference in the cases is not, we think, of any con- 
sequence as to the principle involved, for the ques- 
tion now is, and such was the fundamental question 
in Mahon’s case, whether a Circuit Court of the 
United States when asked, upon habeas corpus, to |” 
discharge a person held in actual custody by a State | 
for trial in one of its courts under an indictment 
charging a crime against its laws, can properly take 
into account the methods whereby the State obtained 
such custody. That question was determined in the 
negative in the Ker and Mahon cases.” 

This decision is consistent with the broad theory 
of interpretation which the Supreme Court has ap- 
plied to section 5278 of the United States Revised 
Statutes. Such provision in its present form as- 
sumes to prescribe duties and by implication to grant 
rights only as far as the State in which the prisoner 
was found is concerned. It was determined in Las- 
celles v. Georgia, 148 U. S. 537, for example, that a 
person surrendered for one offense may be tried in 
the demanding State for a different offense. When 
an individual is once brought within the territory of 
the demanding State he is generally amenable to its 
laws, no matter how his custody was secured. 

Speaking for the court, Mr. Justice HARLAN 
pointedly remarks: 

“Tf, as suggested, the application of these prin- 
ciples may be attended by mischievous consequences 
involving the personal safety of individuals within 
the limits of the respective States, the remedy is 
with the lawmaking department of the government. 
Congress has long been informed by judicial decisions 
as to the state of the law upon this general subject.” 

It is shown that “in England, in the case of one 
arrested for the purpose of deporting him to another 
country, it is provided that there shall be no sur- 
render of the accused to the demanding country until 
after the expiration of a specified time from arrest, 
during which period the prisoner has an opportunity 
to institute habeas corpus proceedings.” 

Section 5278 of the Revised Statutes of the United 
States should be amended in the respect indicated, 
so that a person sought to be removed from another 
State shall be guaranteed reasonable opportunity to 
have it judicially determined before his removal 
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whether or not he is a fugitive from justice from the 
demanding State, and providing for the return of a 
person to the State from which he was taken, unless 
he shall have been afforded such cpportunity. 

The occasion of this amendment in favor of alleged 
fugitives from justice might also properly be availed 
of for changing the Federal Rendition Law, as we 
have often urged, in the interests of the public, so 
as to take away from the Governor of the State upon 
which a demand is made the sole power of determin- 
ing that it shall be granted. There have been sevy- 
eral cases in which, on political grounds or because 
of the apprehension that race prejudice in the de- 
manding State would deprive « fugitive of a fair 
trial, Governors have declined to discharge their 
plain duty under section 5278. At present there is 
no remedy for that situation, and the law of the 
United States may be practically nullified. Chief 
Justice BEASLEY, in Re Voorhees, 32 N. J. L. 141, 
recommended the creation of a national office, or the 
designation of a national officer, to execute warrants 
of interstate rendition. This subject was discussed 
at length in an editorial in this journal for December 
6, 1901—N. Y. Law Journal. 
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Washington. 

By Epwin Hiaerns. 
Washington, when Commander-in-Chief of the 
Revolutionary Army, was absent from Mount Ver- 
non eight years, less three days. He served in that 
position, and subsequently as President of the United 
States, for eight years, without salary; he was reim- 
bursed his expenses. He was President of the Con- 
vention which framed the Constitution of the United 
States, and his commanding influence secured its 
adoption. In his address to his soldiers, before the 
battle of Long Island, 1776, he urged them to “ Re- 
solve to conquer or to die.” 


The skies are dark as the angry sea; 

The sea as dark as dark can be; 

There’s ship mid storm—no friendly stars; 
Sable the ship; sabled with scars. 

Where can the Captain e’er be found 

To steer it into its haven—sound? 

On through the storm, through years of night 
One bravely stands and steers aright. 


Out through the gloom the watchwords fly: 
“ Resolved to conquer or to die.” 

Our fathers stand—how brave each one, 
Beside the peerless Washington. 

And when the storm is spent and riven 
Rejoicing stand in light of Heaven; 

They furl their sails in sunlit skies— 

A Nation’s flag in splendor flies. 





The world moves up to nobler life, 
Evolving from the stress and strife 
The things to cheer and bless the race; 
Great, hoary wrongs it doth efface: 
Gathering light from the stars and sun, 
It ever turns to Washington; 

It bids us consecrate this day 

To him who blazed our country’s way. 


Who can forget the hero—sage? 

He lives for us and every age; 

His fame’s not writ on shifting sands— 
On summit tall, in-mountain land;— 
Graven deep in heart of granite rock 
Defying time, the earthquake’s shock; 
Deeper still—in the hearts of men, 
While the centuries go and come again. 


Ne’er can his life’s work lose control; 
‘Twill clasp the globe from pole to pole; 
In it lives talismanie power, 

Meet for need of the day and hour. 
Uplift his chart; let all behold 

His log-roll bright, all writ in gold. 
His wondrous life was freely given:— 
Gift to the world—the gift of Heaven. 
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Liability of Automobile Owner for Injury 
to Passenger. 


Law Notes for November, 1906, contains the fol- 
lowing note of a recent decision of the Texas Court 
of Civil Appeals: - 

“In Routledge v. Rambler Automobile Co., 95 8S. 
W. Rep. 749, the Texas Court of Civil Appeals de- 
cided a new question in automobile law. The plaintiff 
was the guest of a party who had hired from the de- 
fendant an automobile, which was in charge of the 
defendant’s chauffeur. The party, it seems, waxed 
convivial, and on the run in which the plaintiff was 
injured their potations produced the usual result of 
requests for higher speed, but the plaintiff did not 
himself join therein. The chauffeur testified that 
at the time the accident occurred he was running at 
a rate of speed which made it impossible for the 
machine to round a curve in the road, of the exist- 
ence of which he was well aware, but that he did 
not know it was so near at hand. In consequence 
of the chauffeur’s negligence the machine ran into a 
fence and the plaintiff was injured. The court, in 
reversing a judgment for the defendant, said: ‘If 
it had appeared that appellant had urged the driver 
of the automobile to go at a high rate of speed, or 
if he had acquiesced in the demand of his com- 
rades for a high rate of speed, and if the driver had 
thereby been induced to go at an unsafe rate of 
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speed, and the accident occurred by reason of such 
high rate of speed, then his negligence would have 
contributed to the result and he could not recover. 
No such state of facts appears from the record, 
however, and upon the evidence appellant should 
have recovered for some amount. Evidently the 
chauffeur was not induced by fear of the men to run 
his machine at a higher rate of speed than he de- 
sired, and if some of the men were drunk, as claimed 
by appellee, there was the more reason that the 
driver should not have heeded any unsafe or fool- 
ish suggestion made by them, but should have been 
careful to protect them from any harm. Appellant 
would not be-bound by the acts and language of the 
other persons in the automobile unless there was 
evidence to show that he acquiesced in them and 
thereby made them his own. He was a guest on that 
occasion, and was not in a position to give orders 
as to the movements of the automobile, nor was it 
shown that he did so. Even if he had heard the 
request for a higher rate of speed, he was not in a 
position to demur to the acts and language of those 
who were entertaining him.’ No authorities are 
cited, but the ruling seems to be sound in principle 
and in line with the weight of authority. (See 7 
Am. & Eng. Encyc. of Law, 2d ed., 448, notes 1, 2.)” 

We concur with our contemporary’s view as to the 
correctness of this decision. The reference to the 
American and English Eyeyclopedia of Law brings 
out merely cases disapproving of the old doctrine of 
Thorogood v. Bryan, 8 C. B. 115, which case held 
that the contributory negligence of the driver of an 
omnibus might be imputed to a passenger and has 
been universally repudiated in the American courts. 
The present Texas case is a little different because 
the plaintiff was the guest of other passengers at 
whose instance the dangerous rate of speed was 
maintained. Nevertheless, on the facts, it seems not 
improper that the plaintiff should be permitted to 
recover. 

This decision recalls a discussion had in this place 
on May 24, 1905, on “ Liability of Livery Stable 
Keeper for Negligence of Driver.”’ In the American 
and English Encyclopedia of Law (2d ed., vol. 19, p. 
431), it is laid down as follows: 

“A livery stable keeper who lets a horse or team 
and vehicle and furnishes his own driver is bound 
to exercise ordinary care and skill to provide a care- 
ful and competent driver. If an accident occurs as a 
result of the way in which the driver performs his 
duties the liveryman will be liable for damages when, 
and only when, he has failed to exercise ordinary 
care and skill in the selection of the driver.” 

We said at the time that the two cases cited in 
support of this paragraph of the Encyclopedia did 
not necessarily bear out the abstract rule so form- 
ulated, and it would seem that such rule is incon- 





sistent with the doctrine laid down in this recent 
Texas case. In our former editorial we referred to 
the then recent decisions of the Supreme Court of 
Tennessee in McGregor y. Gill, 86 S. W. 318, and of 
the Supreme Court of Errors of Connecticut in 
Stanley vy. Steele, 60 Atl. 640, in which 1a livery 
stable keeper was exonerated from liability. In 
both opinions the element of the selection of the par- 
ticular carriage and horses or the particular. driver 
by the patron was emphasized. Some of the other 
cases which have been cited in support of the free- 
dom from liability merely emphasize the proposition 
that a livery stable keeper is not a common carrier. 
Summing up the situation we said: 

“In cases where the patron does exercise the right 
of selection there is some ground for exonerating the 
owner of the vehicle and horses from liability for the 
driver’s negligence. In case, however, where the 
hirer takes the driver, as he does the horses and 
vehicle, without inquiry or selection, relying entirely 
on the proprietor, there does not seem to be any 
reason why the rule respondeat superior should not 
apply if injury result from lack of ordinary care 
on the driver's part.” 

We can see no difference in principle between an 
automobile hired with its chauffeur and a carriage 
and horses hired with a driver, and in the one case 
as in the other it would seem that the master should 
be liable for the servant’s negligence——N. Y. Law 
Journal. 


Heresy Trials in England. 
The condemnation of the Rey. Rr. Algernon §S. 
Crapsey for heresy suggests a comparison with the 
very diferent fortune which would probably have be- 
fallen him if he had been a clergyman of the Estab- 
lished Church in England. There his recent utter- 
ances, which have led to his dismission here, would 
have caused little comment, and probably no attempt 
would have been made to discipiine him. This comes 
from the important difference between an established 
and an independent. church. Ja this country any 
church which has a ereed can discipline its clergy 
for heresy, with no fear of any superior authority 
which can overrule its action. But in England every 
clergyman of the Mstablished Church has the right of 
appeal from the judgment of an ecclesiastical tribu- 
nal to the courts of law, especially to the Judicial 
Committee of the Privy Council, which is the high- 
est court of appeal in the kingdom, This body has, 
in several important cases, reversed the judgment of 
the ecclesiastical courts, and thus established prece- 
dents which give the clergy of the English Church a 
liberty of expressing opinions on matters of doctrine 
which would be impossible or dangerous in any ortho- 
dex church in this country. 
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The first case of this nature which came before the 
Judicial Committee on appeal is that of Gorham vy. 
the Bishop of Exeter. The Rev. George Gorham, 
some time fellow of Queen’s College, Cambridge, who 
had been ordained as priest in 1812, was in 1846 
offered a living in the gift of the crown by the Lord 
Chancellor. The Bishop of Exeter, to whose dio- 
cese the living belonged, refused his assent to the ap- 
pointment, on the ground that Mr. Gorham was “ of 
unsound doctrine concerning that great and funda- 
mental point, the efficacy of the Sacrament of Bap- 
Gem; 3% contrary to the plain teachings of the 
Church of England in her Articles and Liturgy.” 
The case came before the Court of Arches, in which 
the bishop was sustained. Mr. Gorham at once ap- 
pealed to the Judicial Committee, which heard the 
ease at a meeting at which Lord Campbell was pres- 
ent, while the Archbishops of Canterbury and York 
and the Bishop »f London assisted “by special com- 
mand of her Majesty the Queen.” The judgment, 
from which one of the council dissented, declared 
that “the Lord Bishop of Exeter has not shown suf- 
ficient cause why he did not institute Mr. Gorham 
to the vicarage.” This judgment was approved and 
ordered to be “duly and punctually observed, com- 
plied with, and carried into execution” by an Order 
in Council passed by the Queen, Prince Albert, the 
Lord Chamberlain, Lord John Russell, Lord Palmer- 
ston and others. The case was afterwards brought 
before the Court of Queen’s Bench by the bishop, who 
undertook to question the authority of the Queen in 
Council, and again in the Courts of Exchequer and 
Common Pleas, but without success. 

The judgment of the Judicial Committee contains 
an elaborate historical account «cf the doctrines held 
by the church on the subject of baptism, leading to 
the conclusion that great latitude has here always 
prevailed and been permitted. It says: 

“Tt appears that opinions, which we cannot in 
any important particular distinguish from those en- 
tertained by Mr. Gorham, have been propounded and 
maintained, without censure or reproach, by many 
We do not 
affirm that the doctrines and opinions of Jewel, 
Hooker, Usher, Jeremy Taylor. Whitgift, Pearson, 
Carlton, Prideaux and many others, can be received 
as evidence of the doctrine of the Church of England; 


eminent prelates and divines. 


but their conduct, unblamed and unqnestioned as it 
was, proves, at least, the liberty which has been al- 
lowed of maintaining such doctrine.” 

The judgment also contains this passage, with 
reference to the burial service of the church: 

“Tn this service there are absolute expressions im- 
plying positive assertions; yet it is admitted that 
they cannot be literally true in all cases, but must 
be construed in a qualified or charitable sense. . . . 
It seems manifest that devotional expressions, involy- 


wera 








ing assertions, must not, as of course, be taken to 
bear an absolute and unconditional sense.” 

A much more important case was the process 
against two of the writers of the celebrated “ Essays 
and Reviews,” published in 1860 by seven Oxford 
theologians, among whom were the late Archbishop 
Temple (the editor of the Benjamin 
Jowett and Mark Pattison. This volume roused a 
tempest in Oxford and in a great part of the church, 
which it is hard to understand now. 
various 


volume), 


The views on 
therein expressed, 
though they would not cause much excitement now 
in England, were bold and radical at that day. The 
book was severely handled, even by some of the more 
conservative Unitarians in this country. The North 
American review, then edited by Dr. Andrew P. Pea- 
body, published a review of it under the title, “The 
Oxford Clergymen’s Attack on Christianity,” written 
by Professor Bowen of Harvard College. In this ar- 
ticle the essays of Dr. Temple and Professor Jowett 
were selected for the severest criticism. It was felt 
in ecclesiastical circles in England that some seri- 


religious questions 


ous action must be taken at once to suppress this 
rebellious spirit in the very heart of the church, in 
Oxford itself. Twe of the seven writers, Professor 
towland Williams and the Rev. H. B. Wilson, were 
at once summoned before the Court of Arches, and 
long passages were quoted from their essays which 
were believed to contain heretical and forbidden doc- 
trines. Of the articles of 
jected wholly or partially, 


charge several were re- 
and only three in each 
judgment. Dr. Williams 
was charged with quoting with approval a passage 
from Chevalier 


case were included in the 


teschichte ” 
(which he was reviewing), referring to the Bible as 
““an expression of devout reason, and therefore to be 
read with freedom.” 


Bunsen’s “ Gott in der 


Dr. Williams was further charged with using the 
following language: 

“Why may not justification by faith have meant 
the peace of min or sense of Divine approval which 
comes of trust in a righteous God, rather than a fic- 
tion of merit by transfer?” 

The prosecution held that all this was inconsistent 
with the articles of religion, which “impose the ob- 
ligation of acknowledging that the Bible, in matters 
essential to salvation, is the written Word of God; 
that it was written by the interposition of the Al- 
mighty, supernaturally brought to operate.” Mr. 
Wilson was charged with declaring and affirming in 
effect that “the Scriptures of the Old and New Tes- 
tament were not written under the inspiration of the 
Holy Spirit.” THe was also aceused of declaring that 
“after this life and at the end of the existing order 
of things on this earth there will be no judgment of 
God, awarding to those men whom he shall then ap- 
prove everlasting life or eternal happiness, and to 
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those men whom he shall then condemn everlasting 
death or eternal misery,” whereas the Creed of St. 
Athanasius contains the following words: “ And 
they that have done good shall go into life everlast- 
ing, and they that have done evil into everlasting 
fire.” 

The Court of Arches condemned both of the ac- 
cused clergymen, and the Dean of Arches sentenced 
each of them to suspension for one year. Both ap- 
pealed without delay to the Queen in Council. The 
Judicial Committee revised the cases with great 
care, and after more than a year, the Lord Chancellor 
gave judgment in February, 1864, rejecting the ar- 
ticles of charge and reversing the sentences imposed 
by the Court of Arches, and adding the comforting 
words: 

“Inasmuch as the Appellants kave been obliged to 
come to this court, their Lordships think it right 
that they should have the costs of this Appeal.” 

Besides the Lord Chancellor and three other 
learned lords, there were present at the hearing the 
Archbishops of Canterbury and York and the Bishop 
of London. The two archbishops dissented from the 
judgment on two of the six articles of charge. In 
the official report of this case, the following points 
are mentioned (among others) as decided or affirmed 
by the judgment: 

“ (1) It is not penal in a clergyman to speak of 
‘merit by transfer’ as a fiction. 

“ (2) It is not penal in a clergyman to deny the 
proposition that every part of every book of Holy 
Scripture was written under the inspiration of the 
Holy Spirit, and is the Word of God, that proposi- 
tion not being found in the Articles of Formularies 
of the church. 

(3) There is not found in the three Creeds, the 
Absolution and the Burial and Commination Services, 
any such distinct declaration as to require the court 
to condemn as penal the expression of hope by a 
clergyman that even the ultimate pardon of the 
wicked who are condemned on the day of judgment 
may be consistent with the will of Almighty God.” 

These decisions are now a part of the law of Eng- 
land. They naturally put a stop to the plan of next 
prosecuting Professor Jowett for the heretical doc- 
trines of his essay on the Interpretation of Scrip- 
ture, which our Unitarian reviewer found so danger- 
ous. His enemies persecuted him for a time by cur- 
tailing the emoluments at Oxford, which did him lit- 
tle harm. He was soon made Master of Balliol, and 
afterwards Vice-Chancellor of the University. He 
always remained a friend of the most distinguished 
men in England, ir both church and state, and when 
he died, the Archbishop of Canterbury, his former 
companion in heresy, officiated at his funeral, 

In 1863, while the case against the “Essays and 
Reviews” was in court, but before the Lord Chan- 





cellor had given his judgment, the church was again 
convulsed by the prosecution of Bishop Colenso at 
the Cape of Good Hope. Colenso had published a 
book on the Epistle to the Romans, and another on 
the pentateuch and the Book of Joshua, both of 
which were thought by many to contain heretical 
and dangerous doctrines. Colenso was Bishop of 
Natal, and he had been, by letters patent of the 
crown, made subject and subordinate to the Metro- 
politan Bishop of Cape Town, Dr. Gray. In July, 
1863, when Colenso was in England, he was sum- 
moned to appear before the Bishop of Cape Town 
“to answer certain charges of false, strange and er- 
roneous doctrine and teaching,” based on the two 
books above mentioned. In October, after consult- 
ing counsel in London, Colenso wrote a formal letter 
to Dr. Gray, denying the latter’s jurisdiction over 
him, protesting against the proceedings against him, 
and declaring his intention of resisting the execu- 
tion of any adverse judgment which might be deliv- 
ered in his ease. He positively refused to appear 
in person before the bishop’s court, but authorized 
his attorney to represent him, “not to argue, but 
simply to protest.” To avoid delay, he admitted 
that he published the passages in question, but de- 
nied that this act constituted any offence against 
the laws of the church. Dr. Gray, with two other 
bishops, then held a court and listened to the charges 
against Colenso, for whom no defence was made. 
He had probably learned more about the law of the 
case in London than was suspected at Cape Town. 
The published proceedings of the trial fill 405 pages. 
Judgment was given against Colenso; and he was 
sentenced to be deposed from his office as bishop, and 
prohibited from the exercise of any divine office in 
the province of Cape Town. His attorney then pro- 
tested against the legality of the proceedings and the 
validity of the judgment, and at the same time gave 
formal notice that “the Bishop of Natal” would ap- 
peal from the judgment and resist its execution by 
all lawful means. ‘The final result of the proceedings 
was a decision by the Judicial Committee of the 
Council that the Bishop of Cape Town had not juris- 
diction, and that his judgment against Colenso was 
“null and void in law.” 

Colenso returned from England to Natal in 1865, 
and was warmly welcomed there by his friends. He 
remained there as bishop until his death in 1883, 
molested by petty annoyances from Dr. Gray until 
the death of the latter in 1872. In 1874 he revisited 
England, where he was warmly welcomed, though 
some of the unreconciled authorities of the church 
still treated him as a proscribed heretic. The Bishop 
of London ordered that he should not be allowed to 
preach in his diocese, whereupon the Dean of West- 
minster invited him to preach in the Abbey when- 


ever he pleased. This invitation was, however, de- 
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clined by Colenso, in the interests of peace. He was 
invited to preach in Carfax Church in Oxford, but the 
Bishop of Oxford forbade this, #i1d Colenso’s sermon 
was read to the congregation by the rector. In the 
afternoon he preached in the chapel of Balliol Col- 
lege, by invitation of Jowett (then Master of Bal- 
liol), Whose guest he was at the time. 

















He returned 
to Natal the same year, where he was troubled by no 
more persecutions, and devoted himself chiefly to the 
interests of the native races of Seuth Africa. 

It may be thought that the intervention of the 
courts of law in matters of religion, and the right 
of a legal tribunal to decide what shall be called 
heresy in an official of the churca, deprive the church 
of one of its natural rights, and make it a mere ser- 

_ vant of the common law. But where the church is 
established as a part of the State, it is inevitable 
that the highest judicial court shall be the final in- 
terpreter of the law which applies to the action of 
the church when it undertakes to impose pains and 
penalties upon its officers. 













































































And in fact such contro- 
versies as I have described serve a good purpose in 
clearing the air. We hear little or nothing now in 
England of such prosecutions for heresy as that of 
the “ Essays and Reviews.” The Church of England 
as a whole appears to have acquiesced in the inter- 
pretation of the law as it was settled forty years ago. 
The single sentence quoted above from one of the 
Lord Chancellor’s seems manifest 
that expressions, involving assertions, 
must not, as of course, be taken toe bear an absolute 
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8. and unconditional sense”—covers a large part of 
as what ecclesiastical tribunals would call heresy if there 
nd were no authority to revise their action. Where 
in there is no such authority, as in this country, it be- 
0 comes a most important and necessary duty of the 
he leaders in our orthodox churciies to recognize the 
ve cases in which the literal meaning of “ devotional 
\p- expressions involving assertions ”’ has become so far 
by outgrown through the advance of knowledge that it 
igs is no longer accepted by large and increasing num- 
the bers of those who use them. 

ris- —W. W. Goopwiy, in N. Y. Ey. Post. 
vas Cambridge, Mass. 

65, : 0: ——— 

He se pas 

333, Malice in a homicide case is held, in Mann vy. 
ntil State (Ga.), 4 L. R. A. (N. S.) 934, to be pre- 
ted ee, unless circumstances of aleviation, excuse, or 
ugh Justification appear. 

rch Foundations and walls of a building of which 
shop different floors are leased to different tenants are 
i to held, in Miles vy. Tracey (Ky.), 4 L. R. A. (N. 8S.) 
Test- 1142, not to be in the landlord’s possession, within 
hen- the rule as to his liability for defects in portions 
de- 








Memorandum in Regard to the Admissibility, 
in an Action for Libel or Slander, of Evi- 
dence Tending to Show that the Libel or 
Slander Caused Mental Suffering and In- 
jury to the Plaintiff. 

There is some little conflict in regard to the pro- 
priety of allowing, as an item of damages in a libel 
or slander action, the mental suffering or injury 
caused to the person libeled or slandered. The later 
cases, and those which seem to be the law at the 
present time, are to the effect that mental suffering 
on account of libel or slander is a proper item for 
consideration by the jury as an enhancement of other 
damages. 

The first case upholding this proposition is Van 
Ingen v. Star Co. (1 A. D. 429, lst Dept.; affirmed 
in 157 N. Y. 695, on opinion of court below), the 
court saying (at 433): 

“Tt is well settled that in determining the amount 
of damages where a publication is libelous per se, 
the jury has the right to consider the mental suffer- 
ing which may have been occasioned to the plaintiff 
by the publication. (See 13 Am. & Eng. Ency. of 
Law, 445, and cases cited in notes 2 and 5.)” 

Then follows Palmer v. N. Y. News Pub. Co. (31 
A. D. 210, 1st Department), where the court said, 
at page 215: 

“The learned judge in his charge said to the jury 
that they might give to the plaintiff damages to com- 
pensate him for the mental suffering, sense of shame 
and wounded honor which he has endured; and to 
this charge an exception was taken. The defendant 
insists that there was no evidence that the plaintiff 
endured any mental suffering or any sense of shame 
or wounded honor, and that he is not entitled to 
damages for any such thing unless he makes it ap- 
pear affirmatively that such conditions exist. This 
is not the law. A publication of a libel, which re- 
flects upon the character of a 1eputable man, must 
necessarily cause him more or tess mental suffering 
and humiliation, and these things are elements of 
general damages which the jury may take into con- 
sideration. They need not be pleaded nor need any 
proof be given of them, because it will be assumed 
that such things follow the knowledge of the publi- 
cation of a libel against an honest man.” 

Thus, it also appears by the above decision that 

mental suffering need not be pleaded to allow in evi- 

dence any proof thereof. ; 

Then we have Fry v. Bennett (4 Duer, 247, 257): 

“One consideration naturally suggests itself upon 

the mere statement of these propositions. A plain- 

tiff who has been injured by a tort, or wrong of a 

defendant, is entitled, in all 

damages. 


cases, to his actual 
If these include compensation for mental 
suffering, and a cecnsideration of the circumstances 





Temaining within his control. 





of indignity under which the wrong was done, the 
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public disgrace inflicted, and other actual discom- 
fort produced, the plaintiff should be compensated 
at all events, whether the wrong was wanton, or was 
done believing the charges published to be true.” 

See, finally, Amer. & Eng. Ency. of Law (Vol. 18, 
p- 1083) : 

“The plaintiff is entitled to recover as general 
damages for the injury to his feelings which the 
libel or slander of the defendant has caused and the 
mental suffering or anguish which he has endured 
as a consequence thereof.” 

Contrary to the above proposition is 
Deane (32 St. Repr. 270, 273): 

“ The defendant’s counsel asked the court to charge 
that the plaintiff could not recover for mental 
anxiety, etc. This was refused, and the defendant’s 
counsel excepted. The ruling of the trial court is 
sustained by the authorities. amilton v. (16 
Hun, 599; aflirmed, 81 N. Y. 116.)” 

The above decision is opposed to the Van Ingen, 
Palmer and Fry cases, but being a decision of the 
General Term of the Fifth Department, and decided 
prior to that of the Van Ingen and Palmer cases, 
which were of the Appellate Division, First Depart- 
ment, cannot be considered to lay down the correct 
rule of law unless the case of Hamilton v. Eno, cited 
in this referred to as an 
authority upon the point under discussion. 

Hamilton v. Eno, reported below in 16 Hun, 599, 
does not hold that mental anxiety itself can be con- 
sidered as an element of damages, but in fact holds 


Ward vy. 


Eno 


decision, is correctly 


exactly the opposite, the court there saying: 


“In several cases where damages have been shown, 
the court have treated injury to feelings as a proper 
subject of consideration. (Littlejohn v. Greely, 13 
Abb. 59; King v. Root, 4 Wend. 139; Fry v. Bennett, 
4 Duer, 257; Swift v. Dickerman, 31 Conn. 291 et 
seq.)” 

The case was aflirmed in 81 N. Y. 116, but no 
reference in the opinion of the court above was made 
upon this point. The court in the Ward case was 
evidently misled in citing the Hamilton case as an 
authority to the effect that mental anxiety cannot 
be considered for the reason that the Hamilton case 
cited Samuels v. Evening Mail Association (6 Hun, 
5, 11), which decided that mental anxiety itself was 
not sufficient upon which to go to the jury. The 
Samuels case is not, therefore, 2n authority at all 
to the effect that ordinarily mental anxiety cannot 
be considered, for the that all the court 
there held was that where it appeared there was no 
other injury or damage to the plaintiff the case could 
not go to the jury on the question of damages aris- 


reason 


ing from mental anxiety alone, saying, at page 10: 

“The action for libel can only be maintained upon 
the ground of injury to the character or reputation 
of the plaintiff; and where no such injury has been 








sustained, it is not enough that the jury shall be 
able to find that the feelings of the plaintiff have 
been injured. The learned judge, in this part of his 
charge, said, substantially, that the plaintiff might 
recover for an injury either to his character or to 
his feelings; which, in effect, left them at liberty, 
even if they found that his character had not been 
injured, to estimate damages because the plaintiff's 
feelings had been wounded. That rule would permit 


an action to be maintained in a case where the 
had been communi- 
cated to no person but the plaintiff; because in, such 
a case the jury might well find an injury to the feel- 
ings of the plaintiff, though it would be impossible, 
for want of publication, to find any injury whatever 


to his reputation. 


libelous or slanderous charge 


It is doubtful, under the author- 
ities, whether it was proper in this case to give to 
the jury as a specific element of damages, the injury 
to the feelings of the plaintiff; but whether that be 
so or not, it seems to us quite incompetent to sub- 
mit such injury as a basis of recovery, independently 
of injury to character.” 

To be sure, the learned court, in the Samuels case, 
expressed a doubt as to the admissibility of such evi- 
but statement 
was not an adjudication, nor cven a dictum, but 


dence under any circumstances, such 


merely an expression of a doubt in the mind of the 


court as to the existence of such a rule of law. In 
any event such doubt has been dissipated by the 
the 


is the case 


later decisions in Van Ingen and Palmer cases, 
of Wilson v. Goit (17 N. Y. 


now under discussion was not 


Finally 
442), where the point 
presented to the court, yet the reasoning of the court 


would seem to indicate that the rule as laid down 
in the Van Ingen and Palmer cases was not correct. 
This decision of the Court of Appeals was made in 
1858, the 


consideration by Van 


and 
the 
before the court. 


however, exact point presented for 
Ingen and Palmer cases 
was not Therefore it can hardly 
he assumed that concerning the point now under dis- 
There the 


question was, in an action by the husband for loss 


cussion, the Wilson case is an authority. 


of the wife’s services, whether or not it was proper 
to allow evidence tending to show that her incapac- 
ity to perform services was due to mental depression 
defamatory words uitered by defendant. 
held it 
the General Term. 


caused by 


The court below was proper. This was af- 


firmed by The reasoning of the 
Appeals, however, was that the husband 


recover for loss of the wife’s services, un- 


Court of 
could not 
less the wife herself could have recovered for the act 
which prevented her from performing her services, 
and referring to an earlier decision reported in the 
same volume, said, at page 443: 

“We were of opinion, that the law gave this action 
only for an injury to the plaintiff's reputation, and 
that the pecuniary required to be 


loss which is 
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shown, where the words are not actionable per se, 
must be the effect of the injurious imputation upon 


other persons than the. party bringing the action. 
The bodily disability of the party thus slandered, 
through the effect of the slander upon his mind, was 
not, as we thought, the natural end legal consequence 
of such an injury, depending as it necessarily would, 
upon the nervous organization and mental peculiari- 
ties of the plaintiff. It is unnecessary to enlarge 
upon the reasons for this judgment, as the principle 
must now be considered the settled doctrine of this 
court.” 

Adding, at page 444: 

“Tt must be conceded that if the plaintiff had 
been a single woman and had brought this action 
in her own name, the case decided would have pre- 
cluded a recovery. In the present case, as in that, 
it was absolutely necessary for the plaintiff to show 
a pecuniary injury, and it being established that the 
effect of the defamatory words upon the party con- 
cerning whom they are spoken, is not the kind of 
injury which the law recognizes as naturally arising 
out of the wrong, it is impossible to hold that the 
plaintiff, claiming these damages through the mari- 
tal relation, can be entitled to them if the wife 
would not have been if she had been a feme sole. It 
cannot be maintained that the plaintiff, as the hus- 
band of the party injured, can have a higher title 
to the value of her services than she would herself 
have had if she had not been under disability.” 

It seems, therefere, that the rule of law is that 
where the libel or slander causes damage to plain- 
tiff other than mere mental anxiety and worry, that 
in such case the item of mental anxiety and worry 
should be taken into consideration by the jury and 
evidence tending to prove the same is admissible, 
but where the only damage to plaintiff is mental 
anxiety and worry, that there the case should not 
go to the jury. C. K. A. 


The Loss of the Fiduciary Principle. 
By THOMAS NELSON PAGE. 

Members of the bar are given to assuming that 
they represent the best thought of our time. They 
think that they strongly influence, if they do not 
absolutely guide, public opinion; they instruct the 
people; they largely frame the laws; they mainly 
administer them. Thus, they bear an important and 
possibly a decisive part in all that relates to the 
conduct of our national and civic life. 

If the leading man in any community is a member 
of another profession; if he is a clergyman or a doc- 
tor or a farmer or a business man he is almost cer- 
tain to be either a man of strong personal character 





or of unusual ability. Among the lawyers this is, 
possibly, not always necessary. There is something 
in the profession that appears tv give a man a cer- 
tain distinction irrespective of these qualities. He 
is the counsellor. Men seek advice of him. He 
represents the law and is supposed to represent jus- 
tice, and, as such, he is in the country often the 
oracle of his neighborhood on all publie questions. 
In the city he is this to a more limited extent; but 
he is usually a leader. 

No lawyer will deny that with this office of coun- 
sellor, with this high position as a leader, goes a cer- 
tain grave responsibility. The lawyer takes his place 
and his honors cum onere. 

[t cannot, however, have escaped the observation 
of any man of moderate experience and of even less 
than moderate powers of observation that great and 
far-reaching changes have, within the range of his 
own experience, taken place not only in the practice 
of the law but in the law itseif, and a little closer 
scrutiny will, perhaps, disclose certain changes 
slowly, but, unless I am mistaken, surely going on in 
the spirit of the people—that atmosphere in which 
laws have their birth and being. 

* [ care not who makes the laws,” 
Saitoum, 


said Fletcher of 
“so L may write their songs.” But this 
was a jeu desprit. The songs of a people and their 
laws are more closely associated than this witticism 
would indicate. Both spring from the spirit. The 
spirit of the people speaks in both; the spirit of the 
people tells on both. From the primal law that 
* Might is right” to the last act of our statute book; 
from the Mosaic and Draconian Codes down through 
the long procession of centuries with Civil Code, 
Feudal Common Law, 
Langford Law or Lynch Law, there is no law that 
does not reflect the spirit and the character of the 
people. 


Nay, more. 


Law, Ecclesiastical (Law, 


There is no law system that does not 
in its alteration and change reflect the change of 
character of the same people. 

The Mosaic Code was one adapted to and sprung 
from a people like Israel, that had toiled for genera- 
tions under the task-masters of Seti and Rameses. 
The Roman Law sprung from the character and con- 
ditions of that race that, having emerged from the 
tribes of herders on the Alban Hills, had grown to 
be the law-givers of all the western world. The Civil 
Law belongs to the Latin race, with its past and 
present; its virtues and its weaknesses; its clerical 
system and its appointed judges, reflecting the spirit 
of the appointing power. The Common Law could 
have come from no other people than that stalwart 
race that, conquering the cold of the sub-arctie re- 
gions, set forth in their long boats, sword on thigh, 
to conquer all shores which they should touch, and 
having made their conquest, with the independence 
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of their race, established local self-government and 
trial by a jury of the vicinage. 

Our government has been, as we all know, char- 
acterized as “the best government that the world 
has .ever seen.” I for one believe that, notwith- 
standing its palpable defects, ‘it is in practice the 
best government now that history knows; that ‘is, 
that under it, with present conditions, a larger pro- 
portion of the population have the necessaries of life 
and enjoy a greater share of those things to which 
we say men are by nature entitled—life, liberty and 
the pursuit of happiness—than under any other gov- 
ernment whatever, and this with less trouble and at 
less cost than ever before. I believe that all the 
vocations of life and all the rewards of patient and 
intelligent labor are open to all men as never before. 

But this is not saying that our government is the 
most simple and practical machine ever devised. In 
fact, our government is on its face one of the most 
complicated systems that ever existed. Two differ- 
ent governments run side by side and, at that, not 
on parallel lines, but at times so intertwisted and 
entangled that it takes all the intellect of bar and 
bench, and sometimes more than that, to unravel and 
disentangle them. The questions arising from this 
irreconcilable quality are so complicated and the in- 
terests are so conflicting that the government itself 
has been put in jeopardy by them, and from them 
sprang the most deadly war of modern times—a war 
which changed not only the essential character of the 
government, but the civilization from which it got 
this character. 

Our forefathers, with large experience, knew this. 
They were not deceived; they—the wisest of them— 
indulged in no Utopian dreams. They foresaw the 
difficulties that would arise, or rather, that existed; 
for selfishness and greed and narrowness existed then 
as they exist to-day. But they endeavored to meet 
the difficulties. They laid down a chart by which 
we were to steer, elaborate and complicated, indeed, 
some used to think it; courts and even sections have 
divided upon it; but it is considered simpler now, 
for every voter must be able to understand it. Com- 
plex or simple, in this chart they laid down the 
course for our guidance, and happy should we be if 
we always steered by it. 

Reading of history must satisfy any one that the 
essential character of our government is not its re- 
publicanism. Representative government much purer 
and simpler than anything we have to-day has ex- 
isted in former stages of the world’s history and has 
gone to decay more slowly and imperceptibly than 
our republican features appear to be passing away. 

My belief is that the essential features of our re- 
public are: 
unanimity as to its basic feature, and that which, 
for want of a better, though it is an inexact name, I 


Trial by a jury of the vicinage, with 





shall call the Anglo-Saxon spirit—jealousy of rights, 

Representative government has been tried not once 
but often, and after a longer or shorter trial has 
failed and perished from the earth, the liberty of the 
people giving place to tyramny. Sometimes it has 
fallen by the hostile hand of foreign tyranny; some- 
times it has perished in a riot of carnage begot of 
sheer license masquerading in the cap and habili- 
ments of liberty; most often it has sunk by imper- 
ceptible degrees into a state of senile decrepitude, 
slumbering amid the ruin of its once splendid struc- 
ture, and in the hour of its last decay babbling of 
green fields. Such a government even as ours, then, 
contains no inherent quality which will preserve it. 
If it is to be preserved it must be by something out- | 
side of and apart from the mere representative fea- 
ture. 

If it is to be preserved in this country it must be 
either because in our peculiar system, with all its 
complexity and its apparent cumbersomeness and con- 
flict, exists something distinctive, something preser- 
vative, something essentially republican, or because 
our situation is wholly different from that of all 
other republics- that have risen and fallen-in the 
past. or else because in the nature of our people we 
have a principle of liberty such as no other people 
has had. 

A question must arise in every sincere mind, How 
did they accomplish so much? 

I think the plain answer is that it was because of 
their character. ; 

Two considerations present themselves. Is our 
race as patriotic as it was ore hundred and fifty 
years ago, and are we following the true path? I 
am far from enrolling myself among those who prate 
of Jeffersonian simplicity and think that a President 
should on his way to his inauguration hitch his horse 
to a fence and that an ambassador should be lodged 
like a lackey. A great station demands a large ex- 
penditure, and if we play the game we must in de 
cency be willing to pay for the candle. Republican 
ism is like religion, not a thing of phylacteries and 
forms, but a matter of the heart. The form may all 
be there, but unless it is instinct with life it is but a 
rotting corpse. 

It cannot have escaped the observation of any un- 
biased student of our national life that great changes 
have taken place of late in our methods if not in our 
principles. The Constitution was once our guide, 
as reverently cited as that other absolute authority, 
the Iloly Seriptures. 

A generation ago we heard something of the Higher 
Law. We heard that the Constitution was a league 
with hell. Against it a great section of the country, 
bred under the Constitution, arrayed itself in all the 
panoply of war and resisted all encroachments on the 
Constitution to the death. A few years later saW 
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the Constitution set aside by passion and that done 
which would have appeared to its framers more revo- 
lutionary than revolution itself. Then when passion 
had spent its fury the Constitution resumed its place 
more or less in the esteem of the people. 
be cited again as an authority. 

Since then, however, we have been drifting, drift- 
ing in strange seas; drifting further and further 
from the old courses. 


It began to 


In the last few years we have 
drifted further than in four-score years before, with 
the one exception of the reconstruction departure. 
We have given up the impregnable position which we 
held and have taken it on ourselves to become a 
world power, with all the responsibilities which it 
entails, 

* New events, at home and abroad, have raised in 
thoughtful minds not only the question whether or 
not our old system of republicanism has not changed, 
but the further question whether the character of our 
people bas not been modified as well. 

It has been well said that 1f you know a man’s 
ideals you know what manner of man he is. If our 
old ideals have changed, then we have changed. 

I have often wondered as I liave scanned the his- 
tory of our people and noted the changes that have 
taken place since history merged into annals so near 
to our own time that it appears almost a part of our 
own life, whether our people were not changing in 
their character. Our great-grandfathers, after standing 
much tyranny, broke out in revolt against those who 
oppressed them and threw everything into the scale 
to preserve their liberty. Our fathers did the same. 
Should we do it? The answer is easy if we assume 
the danger to be the absolute destruction of our con- 
stitutional rights. But tyranny rarely comes in this 
guise. It comes rather with the pomp and circum- 
stance of some victorious chieftain; with the chaplet 
and the plaudits of some popular idol. It takes on 
the glory of a gracious benefactor. It puts the crown 
away. Its bodyguard is composed of the flower of 
the nation, its rewards are distributed by the votes 
of the Senate. But, alas, the eyes of posterity see 
what the eyes of the present miss: that the people 
were blinded by the glitter of the triumph and the 
Senate was obsequious and servile. 

There is no question that up to our own time our 
people had not changed. Our fathers cherished the 
traditions of our forefathers and fashioned their 
lives by their example. When the crucial time came 
they sacrificed everything for their principles. The 
question whether they were wise or whether they 
were legally justified did not enter into the case. It 
is their character that I am discussing. They be- 
lieved they were right, and so believing, they staked 
everything. How they acquitted themselves is a 
matter for the poet, even more than for the philoso- 
pher. Now the question is, how do we of the pres- 





ent compare with them? How does our character 
measure beside theirs? We being the judges, we 
should say we are fully their equals—perhaps, in 
some ways, their superiors. We have grown; we 
know have broadenel. Well, be it so. 
Now, how do others regard us? Let us apply a few 
tests—tests that will commend themselves to lawyers. 

The natural answer to the question is that so 
often made: See what gains we have made since; 
what we are making. Study our taxable 
values; consider our public improvements; think 
what sums we have spent on education. 

Yes. But how has it made for character? This 
is the test. It is not the possession of wealth, or 
even knowledge, but the use that is made of them 
that measures manhood. Do we stand as high in 
matters of commerce as of old? That is, is our com- 
mercial standard as high as it was? Are we more 
law-abiding? we greater reverence for our 
honor and for the rights of others than we had? 

This country has advanced amazingly in all ma- 
terial ways. It has in one generation filled in the 
vast stretches from ocean to ocean, and at a bound 
crossed the ocean on either side, taking in the isles of 
the sea. It has sprung from a nation, bounded even 
in its ambitions by its own confines, to a world 
power, whose influence is stealing over all lands, and 
whose end is not yet. Its material wealth is the 
wonder and the envy of the world. But have we 
risen commensurately in the eyes of the world? Have 
we prospered commensurately as gauged by the 
righteousness which exalteth a nation? Let us who 
belong to a profession, whose duty and custom it is 
to look clearly at all questions and gauge them by 
the standard of the law, lay aside the temptation 
which doth so easily beset us when we deal with 
national matters to view them in the light of na- 
tional partiality and measure them by the high 
standard of fiduciary relationship. I know no 
higher standard tian this. It was embodied in that 
first declaration of the relation between man and 
man of which we have written record in reply to 
the question asked by the first man born of woman, 
“Am I my brother’s keeper?” It was established 
by that Great Master of us ail in His Golden Rule 
to do only unto others as we would that they should 
do unto us. There is no higher standard; and whether 
we can win to it or not, both for individuals and for 
peoples, for associations and for States, it is the 
standard to which we should spire. 

Let us test our advance by that standard. Drop- 
ping formal and technical terms, a fiduciary is one 
in whom trust is reposed. And a fiduciary relation 
is that relation which one person bears to another 
who confides his business relations to him and has a 
right to expect that his faith will not be betrayed. 
As we scan the field of operations of our national 


more; we 


gains 


Have 
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life I find that this relation is still preserved in- 
violably in many departments. For example: It re- 
mains wholly unimpaired in the conduct of our great 
united service—military, naval and civil. The offi- 
cers of our Army and Navy and civil service, as well 
as of the scientific departmenis under the govern- 
ment, Federal and State, may xt times show them- 
selves narrow, partisan, unwise, even inefficient, but 
they are almost quite without exception faithful to 
their trust. , 

Next coming to the learned professions, we find 
that their members are almost invariably equally 
faithful to their trust, and the exception to these 1 
propose presently to discuss briefly. 

Taking one step further and scanning the field of 
commercial and industrial operations throughout the 
country, we find ourselves suddenly brought to a 
pause. 
has there been so rapid and so wonderful an advance 
in the material grewth of a country as in this coun- 
try of ours, particularly in certain portions of it, 


Never in the history of the world, perhaps, 


and most notably in the great commercial centers, 
where are the offices of most of the great associa- 
tions which have 
brought about this extraordinary advancement of 
material wealth. Outside of these localities we find 
still surviving much, though by no means all, of the 
old fiduciary relation and spirit. This, however, is 
but a small part of the commercial life of the pres- 
ent day. By far the major part of it is carried on 
The 
great body of the people is still true, the great army 
of employees honest and faithful; but not the heads 
and managers. Applying this test to that class, | 
confess that the fiduciary relation appears to me to 


and* combinations of interests 


in the cities, or is regulated from the cities. 


have almost wholly disappeared. Owing to new 
conditions the management of great affairs has stead- 
ily fallen more and more into the hands of the few, 
and it is these men on whom, in my judgment, must 
rest the responsibility of this. Taking advantage 
of the evolution of conditions, they have been able to 
apply laws which were originally adapted to former 
conditions, in such a way as to engross within their 
hands the conduct of the great enterprises and pub- 
lic utilities of the country, and having so engrossed 
them, they have employed them solely for their own 
personal advantage. It is not a sectional matter 
that I am pointing out, though its seat appears 
chiefly to be a certain belt. The members of the 
class engaged in it come from the North, the South, 
the East, and the West. 

Time was when the entire directory and manage- 
ment of every corporation or association or combina- 
tion was regarded and regarded itself as a fiduciary 
for every interest immediate or remote connected 
therewith. What do we find now? The assertion 
that a man may do what he will with his own, and 





the yet more erroneous idea that “his own” is all 
he can acquire and get control or by any means 
whatsoever which do not bring him quite within the 
reach of the statute law. 

To particularize: Time was when the minority 
holders of stock in corporations were as carefully 
protected in their interests as those who fortui- 
tously represented the majority interests; when the 
smallest shareholder in a great property could in- 
trust his or her interest to the management of the 
directory selected, in the confidence that the business 
would be conducted in the interest of all the prop- 
erty holders. Does that condition exist any longer? 
Are we not confronted by the spectacle of chicanery, 
over-reaching and every form of selfish self-advance- 
ment at the expense of the holders of other inter- 
ests? 

The most notable illustration in our time is the 
sudden development of combinations or corporations 
to which in their infancy was applied the name of 
“trusts,” a name calculated in its very constitution 
to inspire confidence. They were organized under 


' the law, and were acclaimed as a new discovery 


which would subserve the public interests in the 
same way in which corporations subserved them in 
the time when these bodies came into being. They 
have brought large revenues to the people engaged 
in the original combinations, which they absorbed; 
they brought wealth beyond the dream, not only of 
avarice, but almost of the imagination, to their or- 
ganizers; but within two decades it has been found 
that the public interests have been so imperiled by 
them that the people have become justly apprehen- 
sive of the result of their continuance, and the whole 
force of the government is being gradually brought 
to bear to withstand the danger that they have cre- 
ated. Great insurance companies founded on the trust 
of the people that after years of sagrifice to provide 
some support for those dearest to them have been 
exploited for private purposes, by the very trustees 
in whom they confided. Traffic lines founded on pub- 
lic franchises, built originally either for the good of 
the public or in the belief on the part of the public 
that it was for the public good, have come to be 
regarded as the private properties of the heads of 
these combinations, to be used by them as such for 
their private enrichment, irrespective of the rights 
of the public, from which they sprang. The speech 
of one of the ablest and by no means one of the worst 
of these great owners of traffic lines used to be 
quoted, “The public be damned.” It was the con- 
scientious expression of a great organizer, who be- 
lieved that he owned absolutely the traffic lines 
which his intellect had done so much to build up. 
The speech of another great owner was more recently 
quoted to the effect that “A man may do what he 
will with his own.” The expression of these views 
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and the manner in which these great properties have 
been employed show the absolute misconception on 
the part of even these able and generally broad- 
minded men of the rights of the public. 

Beginning with trusts a term of safety and of 
honor, we have reached the time when the very name 
of trust has become a stench in the nostrils of the 
people, and a menace to the law, and possibly to the 
integrity of our constituted form of government. 
Call a man a trustee and the Jaw will hold him to a 
strict accountability of his stewardship. Call him 
a director in a trust and he commits with impunity 
acts which, committed as a trustee, would place him 
rightly behind the bars of a penitentiary. These 
men appear to forget that whether they are called 
trustees or not, trustees they are. 

They appear to have lost sight of the basic prin- 
ciple that all property and all rights relating 
thereto, like government itself, are based on the con- 
sent of the people. In a feudal system the theory 
was that the king was the sovereign lord, the 
strength of that system was its foundation on the 
idea of a duty owed both upward and downward 
by every one to some one else; to the king and to the 
peasant in the lewest rank. When this idea was 
lost, the people after many struggles, the people in 
the corporate capacity of the State resumed or took 
over the fundamental power which had once under a 
fiction been exercised by the king. Im fact, then as 
now, every monarch ruled by virtue of the right 
conferred on him by the people. To-day, while we 
exercise our rights and hold our property under the 
protection of established laws, these laws are estab- 
lished only so far as they are based upon that uni- 
versal justice which commends itself to the will of 
the whole people. We know that a wise philoso- 
pher has said that “Some of the people may be 
fooled all the time, and all of the people may be 
fooled some of the time, but not all of the people 
may be fooled all the time.” 

If Mr. Lincoln’s dictum is sound, as I believe it 
to be, it behooves us to seek and follow steadfastly 
the path of justice and right dealing. The power 
of the aroused pecple is something to dread at all 
times, but it is most terrible when, rightly aroused, 
it proceeds along the ordered ways of peaceful revo- 
lution. Then, indeed, it is the voice of God, and 
before that voice the kings of the earth may well 
tremble. 

We are told that the people are already in a condi- 
tion of such unrest that it is dangerous to use the 
“muck rake” further. That the uncovering of what 
may lie beneath this disturbed surface may bring 
commercial panic, disorganization and national dis- 
aster. We are told that the gospel of discontent is 
being too much preached, and class hatred is being 
too generally disseminated; and to a great part of 





this every student of present conditions must heart- 
ily assent. Every one must deplore the unrest and 
discontent and suspicion that are creeping into the 
public mind. But as to the method of putting an 
end to this I must differ from those who preach the 
doctrine of laisser faire, and those who preach the 
doctrine of content with conditions that ought not to 
continue. “Prophesy unto us smooth things” is 
not a new doctrine. The way to forestall the perils 
which these prophets declare to us; to do away with 
the evils of discontent and class hatred, which we all 
deplore, is not to keep silence, but firmly, persist- 
ently and sternly to put an end to the causes which 
produce them. Chief among these causes I place 
the selfishness and greed, the violation of the basic 
principles on which the public good is founded, by 
those who, were they in less exalted station, and did 
they deal with less tremendous affairs, would be 
termed as desperate and unconscionable a gang of 
law-breakers, robbers and debauchers of public mor- 
als as ever established a system of organized rob- 
bery and destroyed the reputation of a people. But 
because of the vast properties with which they deal 
and the vast interests which they control, they must’ 
be spoken of in more respectful terms. There is 
scarcely a great public interest which has not been 
either absolutely absorbed by this class or which 
does not show the marks of their defiling hands. 
There is no barrier which has been able to restrain 
them. They have always mocked at the law, be- 
cause they have found it a supple instrument which 
could be twisted to their ends, and where it has 
failed to enable them to carry out their purposes, 
and has proved an obstacle to their desires, they 
have not hesitated to taint the very fountains of 
justice and the sources of the law itself. 

IT am well aware that among all these men who 
have figured most prominently in these great meas- 
ures which I have in mind, and which doubtless will 
recur to you, are: many who in the ordinary rela- 
tions of life measure up to the ordinary standard 
accepted among men. They are good sons, good hus- 
bands—some of them—affectionate fathers and gen- 
erous neighbors. Personally, they are sometimes 
guiltless of, the individual acts which are attributed 
to them by hostile criticism. ‘Too nice to handle 
bribe-money themselves, they deal through the pan- 
der, the lobbyist and the suborner. It is, indeed, 
not so much these men who should be arraigned for 
these acts of depredation as the conditions which 
have enabled them and, through their cupidity, in- 
stigated them to accomplish their ends. But I hesi- 
tate not to say that unless these conditions are 
changed—unless the law is made effective and is 
duly executed—there will come to this country one 
of the greatest misfortunes that can befall any coun- 
try. Possibly not the cataclysm which is sometimes 
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prophesied, in the form of a great and furious revo- 
lution, but misfortune none the less all-pervading 
and far-reaching, in the form of the declension of a 
people. For now as in the days when the Prophet of 
God first enunciated the principle, “ Righteousness 
exalteth a nation, but sin is a reproach to any peo- 
ple.” 

I know the danger to property, that pillar of the 
State, from indiscriminate assaults on property and 
the rights of property holders. Much is heard of 
the over-much handling of the “ muck-rake.” I 
know, too, the peril of the ery of socialism with its 
foolish inefficiency; the terror of mobocracy with its 
destructiveness, not only of property and rights, but 
of law and order; the atmosphere in which alone 
rights flourish, or, indeed, exist. But the greatest 
enemy to property and to all which conservates that 
which property represents, law and order and even 
liberty itself, is not the socialist, nor even the blat- 
ant fulminator of yet more extreme and impossible 
doctrines, but the man who, takirg advantage of con- 
ditions to engross in his hands the property of 
others, employs it for his own selfish ends in con- 
tempt of the rights of others. 

That man or that combination of men who syste- 
matically and deliberately sets to work to use the 
law for selfish benefit without considering the rights 
of others is a worse enemy to law and order than 
the man who becomes a violator of law under the 
excitement of passion. All the forces of law and 
order are well-nigh automatically set to work against 
the latter, whilst against the former it is necessary 
to get to work a far more laborious and cumbrous 
form of machinery: that of an awakened and en- 
lightened public conscience. The danger of the mob 
cannot be permanent, for its outrages interfere too 
much with the public comfort. The dangers of the 
other form of law-breaking are more insidious and 
far-reaching; it saps the foundutions of public mor- 
ality and destroys the foundatiens of public honor. 
We are in the very throes of such a condition now. 
With vast wealth piling up in our metropolitan cen- 
ters, with our flag waving proudly in new seas, our 
commerce extending over new lands, our prestige and 
honor are besmirched by the stain which a class has 
thrown upon them by their nefarious dealings. 

And now let us return to consider briefly what part 
the bar has taken in bringing about these condi- 
tions, and what part of the responsibility of their 
continuance must rest upon our erder. In the first 
place, I hope I may lay claim ‘to more sense than to 
have you imagine that I consider it a reproach to 
any member of the bar to be counsel for any client 
whatsoever. One might imagine at times from the 
statements in the press that lawyers in some way 
are to blame for being counsel for corporations. We 
all know that it is the aim and ambition of every 








lawyer to be counsel in the mest important cases 
and matters than can come up jor adjudication, and, 
certainly, before this audience, I should have diffi- 
culty in making them believe mie serious if I sug- 
gested the impropriety of a lawyer being counsel for 
corporations. Indeed, the first speech that I ever 
recall making, when I was a college boy, was upon 
the right and duty of a lawyer to take the case of 
any client who applied to him as counsel. It is a 
position as to the soundness of which reflection and 
experience have only satisfied me the more. Because 
when a counsel defends a murderer, a burglar and a 
thief it-is not merely that person, but the law that 
he defends—the law established for the security of 
every man. Many, not only of the most eminent 
in their profession, but of the loftiest and noblest 
men in the country, have been and are still counsel 
for great corporations and combinations of corpora- 
tions, who perform their duty alike to their client 
and their country. They are men to whom no client 
would for a moment dare disclose a single dishonest 
idea. Some of them hold high stations in the gove- 
ernment which they adorn, and without a thought of 
self give their great powers ‘to the public service. 
Some are in this very assembly, and it is to their 
high-mindedness and devotion to high ideals that the 
public owes whatever good may have come from these 
great combinations. But there is another element 
at the bar who for greed and gain have done incal- 
Those men, whom [ 
might term the personal counsel of the class of cor- 
morants who devour the public, who by their shrewd- 
ness and ability keep their clients outside of the 
walls of the penitentiaries, and have enabled them 
to guide themselves so astutely as to appear to the 
outer world the victims of hostile criticism. I wish 
to say that in my judgment it is this class of coun- 
sel—the pimps of the profession—on whom more 


culable injury to the public. 


than any other rests the responsibility for injuring 


the public and degrading the bar by the very means 
which the law contemplated to benefit the former 
and lift up the latter. 
jury-fixer, the promoter of litigation and of small 
get-rich-quick schemes, while an offense to the bar, 
can be readily dealt with; they are. known like the 
common thieves whose photographs decorate the 
rogues’ gallery. The real injury to the bar and to 
the public comes from him who, without a due sense 
of the greatness of his profession and the duties of 
his position, advises his client how to wrest the law 
against right to his advantage; or when conditions 
fail, shows him how to secure by methods possibly 
outside the letter but not the spirit of the statutes 
against bribery, the passage uf laws against the 
interests of the public, destroying thereby the very 
countenance of the law and polluting the very 
sources from which the law springs. 


The common shyster, the 
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It is these two classes, gentlemen of the bar, client 
and counsel, counsel and client, par nobile fratrum, 
to whom in my judgment and that of many other 
men who have no other reason for holding this view 
than that they believe it true, most of the disorgani- 
zation and discontent in this country and of the mis- 
understanding and reproach of us abroad are due. 

Do not imagine that I think that this dishonesty 
is universal. The American people have shown time 
and again that when the issue is made they are on 
the side of honesty and patriotism. The very com- 
bines which this dishonest class of tricksters have 
created could not be conducted for a month but for 
the honesty and uprightness of the great army of 
employees who carry on their work. From the able 
and trained assistant down to the lowest grade of 
workman, they in the main do their duty and per- 


form their service faithfully. If they were not 


more honest than their employers the organizations 
would fall apart. 

Happily, there appears to be setting in a new day 
for us; the “ muck rake” has done its work, and, on 
The public have been given 
As that wise philoso- 
pher, Mr, Dooley, has said, when we sweep we sweep 


the whole, done it well. 
disclosures of the situation. 


the dirt out of doors, our dirty linen has been washed 
in public; but the great thing is that it has been 
There is danger, indeed, that the great 
awakening may prove to be only a spasm of virtue, 
and may be succeeded by a period of even greater 
lethargy. There is even the possible danger that 
some men who are innocent may be engulfed in the 
stream of public indignation which now flows so 
strongly. There is even a further danger that in the 
excitement of this new awakening long established 
principles of personal liberty may be invaded under 
cover of seeking the public good. However, we shall 
take care of that when the occasion arises. Time 
was, and not so long since, that it might have ap- 
peared not possible to secure indictments against 


washed. 


men of great wealth and high station. To-day even 
the man of wealth, unless he is « fool, must feel that 
there is a law higher than he, and a force stronger 
than he to put it in motion. 

There is no such sure road now to political prefer- 
ment as courage and honesty, and the men who have 
reached political preferment of late are those who 
are believed to be exponents of these qualities. 
the the law- 
breaker who is at the head of great enterprises no 
less than for the mean man and for the poor. The 
law-breaker, even though he may be at the head of 
a great corporation or combination of corporations, 
begins to shiver at the acts which he once committed 
boldly, and reflects upon the law before he under- 
takes now to break it. The god of gold which once 
dazzled the eyes is found to have feet of clay, and 


To-day prison-house yawns for 





possibly before this virtue has gone wholly from us, 
the people shall once more turn to the old ideals 
which made this government tie refuge of all who 
are desolate and oppressed. 

Time was when we stood before the outer world 
poor and somewhat feeble, indeed, but with the re- 
spect of mankind because of our character as a na- 
tion of patriots, who counted no cost nor gain when 
we set out to achieve our lofty ends: 

How do we appear now to the outside world? 

Merely a nation of shop-keepers, and dishonest 
shop-keepers at that. To use a modern euphemism, 
as a nation of “grafters,” based on_ selfishness; 
“wanting,” as one of the English papers not long 
since expressed it, “the basic moralities in indus- 
trial, commercial and professional life.’ We are be- 
lieved, and on more than a suspicion of evidence, to 
have set up a god of gold and clay, and worshiped 
it until we have come to appear to the world as a 
nation of idolaters of gold. 

Go where you will abroad; read the press of any 
other country, and you will find the charge made in 
scarcely veiled language. We have become a by- 
word for reckless and extravagant expenditure, for 
vulgar 
seeking. 

Who have brought us into this situation? Not 
the people at large; but this class of men who, vio- 
lating all the principles of fair and honest dealing, 
even though they may not absolutely violate the 
statute law, have diverted the wealth of this coun- 
try by methods which would never have been toler- 
ated elsewhere or here in former times. They have 
marred, if not destroyed, our reputation as a people; 
they have done us an injury for which no amount of 
wealth can ever atone. Owing to external circum- 
stances they appear to the outer world to be the 
upper class among us, God save the mark! and the 
natural inference is, that when the upper class shows 
such rottenness, how putrid must be that imagined 
to be beneath them. Seeing them, one is irresistibly 
forced to recall that biting saying of Dean Swift, 
that “ We might know what God thought of wealth, 
by the people he gives it to.” 

This class to which I am alluding is the enemy not 
only of the poor man and the man of moderate 
means, but the greatest menace lo that wealthy class, 
and happily that great class, who recognize that 
wealth even when it stands in their own names and 
has been gotten by honest and irreproachable meth- 
ods, is in itself a trust. For they bring not only 
wealth into disrepute, but even those proper methods 
of farsight and thrift by which wealth is rightly 
acquired. 

I heard of one such man not long since, who, 
when some proposal was made to him which did not 
meet with his approval, said that wealth had but 


display; for ignoble vulgarity, and self- 
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few privileges, but one of those was the privilege 
of being honest. 

I knew a railroad president well—many years ago 
—for, gentlemen, I first began the practice of law in 
a railroad law office—and as I have studied the re- 
cent disclosures of the acts of some of the great rail- 
way magnates of the present day, I have thought of 
that high-minded, earnest, faithful and devoted rail- 
road president, who, when he laid by his sword at 
Appomattox, applied his great energies to the build- 
ing up industrially of his and my native State, 
Virginia. His name was William Carter Wickham. 
A name as much honored in Virginia as that of any 
man of his time. 

He had abundant opportunities to have enriched 
himself, as the term was understood at that time, 
but he would no sooner have thought of dealing in 
the stock of his road, or allowing any one else to 
deal for him in its stock, to the detriment of any 
other stockholder whatsoever, than he would have 
thought of picking their pockets, or robbing them at 
the point of a pistol. 

Now and then temporary strikes would occur on 
some portion of the system which was under his 
management, and his way to deal with them was to 
go personally to the scene of the outbreak and meet 
his men face to face. I recall that once when some 
one urged him to arm himself with a pistol when he 
went among his men, he said: ‘ What should I do 
with a pistol? I am not going to fight my men, I 
am going to argue with them, and settle this trou- 
ble.” And he did settle it. And when he died, in 
his railroad office, gentlemen, he died amid the la- 
mentations of a city and was buried with the burial 
of a king, and the employees of the Chesapeake and 
Ohio Railroad united with other friends and erected 
in a public square in the city vf Richmond a monu- 
ment to his memory. 

Gentlemen, as a man sows, so must he reap; as a 
class sows, so must it reap.* The class that sows 
corruption shall of corruption reap its reward. 

And how are we to get rid of this reproach, which 
is not imaginary, but real, as one may find by in- 
quiring at the oracle of public opinion the world 
over? 

Simply by going back to the old ideals, by mak- 
ing it understood that law is law, and is to be up- 
held by all, and executed impartially against all 
alike; by making it plain that “ grafting” is syn- 
onymous with stealing; that tampering with legisla- 
tion is bribery within the definition of the statutes; 
that wealth acquired by dishonest methods is so 
much money stolen, and that all methods which ex- 
clude fair and open dealing between man and man 
are dishonest, and all men who employ dishonest 
methods, whether it be in the direction of bribing 
officials, of looting competitors, of tampering with 





stock reports, corporation reports or other reports, 
of withholding dividend reports, of making false re- 
ports of any kind, of using the suggestio falst or the 
suppressio veri for their gain at the expense of 
others,-of handling the property or credit of others 
entrusted to them for their own benefit and not for 
the benefit of the real owners, are, whether their 
wealth amounts to thousands or to millions, whether 
they dwell in palaces or not, merely thieves, and to 
be dealt with as such. 

One of the most distinguished members of your 
bar declared not long since that there were abundant 
powers to punish evildoers of all kinds under the 
present laws of the country, aud this opinion was 
fortified by that of the late Attorney-General, who ~ 
now represents the State of Pennsylvania in the 
United States Senate, as it will be fortified by the 7 
opinion of every thoughtful lawyer. What we need 
is not more law, but more observance of law; not 
stronger statutes, but a more rigid execution of them, 
We need to purge ourselves of the element of law- 
breakers and law-makers by corrupt methods; to 
purify the atmosphere; to set up once more the old 
ideals of honest and righteous dealing, once more to 
place character above wealth and patriotism above 
commercial prosperity. 

Washington, D. C., January 17, 1907. 
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The Armstrong Committee was compelled, by lack 
of time, to leave to others the sslution of the great- 
est of life insurance problems. Its investigation dis- 
closed the abuses of so-called “ industrial ” or work- 
ingmen’s life insurance, and the committee’s report 
declared that this insurance is furnished “at twice 
the normal cost to those least able to pay for it;” 
and that “a large proportion, if not the greater 
number of the insured, permitting their policies to 
lapse, receive no money return for their payments.” 
But the committce did not suggest: any remedy. 

How great the waste, how far-reaching the injus 
tice resulting from this system of life insurance is 
not generally realized. The number of industrial 
policies outstanding in the United States January 1], 
1906. was 16,872,583, constituting nearly three 
fourths of all level-premium policies then outstand 
ing—and insuring the lives of nearly one-fifth of the 
inhabitants of the United States. In the Eastern 
States the proportion of the population so insured 
is much greater than one-fifth. New York, with 4 
population of 8,067,308, held 3,898,810 such policies; 
Massachusetts, with a population of 3,003,680, held 
1,170,885. In Rhode Island, seven-eighths of all 
level-premium life insurance policies outstanding 
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January 1, 1906, were of this character. They num- 
bered 249,496, being more than one policy for every 
two of its 480,082 inhabitants. With insurance of 
this class, practically every policy outstanding means 
insurance on a different life, for comparatively few 
lives are insured by more than one policy. This 
huge number of policies is accounted for by the fact 
that in workingmen’s families it is customary to 
insure, not the breadwinner only, but each member. 
A large part of the insurance is on the lives of 
children. 

The industrial policies constitute an even larger 
percentage of the policies written in any year than 
of the number at any time outstanding, because a 
large percentage of the industrial policies lapse. 
Thus, of the 960,773 policies written in New York 
State in the year 1905, 806,408 or 83.93 per cent. 
were of this class, 

Twenty companies are engaged in providing such 
insurance to the people of the United States; but of 
the whole number of 16,872,583 policies outstanding, 
93.59 per cent. are issued by three companies. Of 
these, the Metropolitan of New York stands easily 
first, with 48.12 per cent.; then follows the Pruden- 
tial of New Jersey, with 36.25 per cent.; and long 
after comes the John Hancock, of Massachusetts, 
with 9.18 per cent. 


Industrial insurance is simply level-premium life 


insurance in small amounts, on which the premiums | 


are collected weekly at the homes of the insured. 
The policies average about $140. As the Armstrong 
Committee found, the regular premium charge for 
such insurance has been about double that charged 
for ordinary level-premium life insurance. In the 
initial periods of the industrial policy, the disparity 
has been ever greater, rising as high as eight times 
that paid for ordinary insurance, since, by a clause 
which will be found in most policies issued by the 
Metropolitan and by the Prudential and some of the 
other companies, it is provided that if death occurs 
within the first six months after the date of the 
policy, only one-fourth of the face of the policy will 
be paid, and if death occurs within the second six 
months, payment will be made of only one-half. 

The New York insurance reports do not supply 
the data for determining the full extent of the sacri- 
fice of its workingmen’s savings which this system 
has entailed; but enough appears there to indicate 
the proportions; and existing data taken from Massa- 
chusetts official reports or furnished by the indi- 
vidual companies enable us to measure the loss with 
substantial accuracy. 

It is known that in eight years ending December 
31, 1905, the workingmen of New York paid into 
these companies in premiums $125,141,711.99, and 
teceived back only $47,013,795.69, or 37.56 per cent. 

lt is known that in the fifteen years ending De- 








cember 31, 1905, the workingmen of Massachusetts 
paid as premiums on industrial policies an aggre- 
gate of $61,294,877; that they received back in death 
benefits, endowments or surrender values, only 
$21,819,606, and that the increase during that period 
in the insurance reserve of the companies applicable 
to Massachusetts policies did not exceed $9,838,000. 
That is, $29,637,271 of the premiums paid in and 
all the income from the invested funds has been ab- 
sorbed in expenses, dividends or surplus. 

It is known that in the twenty-seven years ending 
December 31, 1905, in which the John Hancock Com- 
pany has issued industrial policies, it received in 
premiums $88,258,917, paid out in death benefits, 
endowments and surrender vaiues $32,703,315, and 
accumulated in industrial insurance reserve only 
$14,891,706. That is, $40,663,896 of the premiums 
paid in and all income from the invested funds has 
been absorbed in expenses or surplus. 

It is known that in the thirty years ending De- 
cember 31, 1905, since John Dryden introduced in- 
dustrial insurance into America, the Prudential has 
received from the workingmen $259,890,468; has paid 
back to them only $89,306,155, and has accumulated: 
an insurance reserve for its industrial policies only 
$45,491,566. That is, $125,092,747 of the premiums 
paid and all income from invested funds has been ab- 


sorbed in expenses, dividends ard surplus. 


It thus appears that, under the existing system of 
industrial insurance, the companies have taken for 
dividends and expenses about fifty cents out of every 
dollar paid them by the wage-earners—and also all 
the income earned from the invested funds. 

If the $61,294,887 paid as insurance premiums by 
the workingmen of Massachusetts during the fifteen 
years had been deposited by them in its savings 
banks, and the depositors had withdrawn from the 
banks an amount equal to the aggregate of $21,- 
819,606, which they received from the insurance com- 
panies, the balance remaining in the savings banks 
December 31, 1905, with the accumulated interest, 
would have amounted to $49,931,548.35. ‘The con- 
trast of the results of industrial insurance and of 
savings bank investment would be even greater in 
New York, as a lesser tax burden enables the New 
York savings banks to pay a somewhat higher inter- 
est on deposits than is possible in Massachusetts. 

It is obvious that America will not long tolerate 
such a sacrifice of the workingmen’s savings as the 
present system of industrial insurance entails; for 
the causes of the sacrifice are easily determined and 
a remedy lies near. : 

The extraordinary wastefulness of the present sys- 
tem of industrial insurance is due in large part to 
the fact that the business, whether conducted by 
stock or by mutual companies, is carried on for the 
benefit of others than the policyholders. The needs 
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and financial inexperience of the wage-earners are 
exploited for the benefit of stockholders or officials. 
The Prudential pays annual dividends to its stock- 
holders equivalent to more than 219 per cent. upon 
the capital actually paid in. According to the testi- 
mony of its vice-president, Forest F. Dryden, a 
stockholder, who, on October 13, 1875, paid in $2,20v, 
has received in the aggregate a return upon his in- 
vestment of $329,363.60, or about 15,000 per cent. 
The annual dividends of the Metropolitan are equiv- 
alent to only 28 per cent. on the capital actually paid 
in. But President Hegeman las testified that in 
fifteen years the company had earned and accumu- 
lated for its stockholders, in addition, a surplus of 
more than twenty-eight times the capital so paid in. 

The excessive amounts paid in dividends or in 
salaries to favored officials account directly, however, 
for only a small part of the terrible shrinkage of the 
workingmen’s savings. The main cause of waste lies 
in the huge expense of soliciting insurance, taken in 
connection with the large percentage of lapses, and 
in the heavy experses incident 10 a weekly collection 
_of premiums at the homes of the insured. The com- 
mission of the insurance solicitor is from ten to 
twenty times~the amount of the first premium. The 
cost of collecting the premiums varies from one-fifth 
to one-sixth of the amount collected. And yet com- 
missions for soliciting and collection are only a part 
of the expenses. The physician’s fee, the cost of 
supervision, of accounting and of advertising must 
all be added; with the result that substantially no 
industrial policy “ pays its way” until it has been 
in force about three years. In other words, if the 
policy lapses before it has-been in force three years, 
not only does the policyholder Jose (except the tem- 
porary protection) all that he las paid in, but the 
company (that is, the persisting policyholders) bears 
a part—generally the larger pazt—of the cost of the 
lapsed policy. 

And only a small percentage of industrial policies 
survive the third year. A majority of the policies 
lapse within the first year. In 1905 the average 
payments on a policy in the Metropolitan so lapsing 
continued little more than six weeks. The aggre- 
gate number of such lapses in 2 single year reaches 
huge figures. In 1905, 1,253,635 Metropolitan and 
951,704 Prudential policies lapsed. The experience 
of their young and energetic rival, the Columbian 
National Life Insurance Company, is even more strik- 
‘ing. On January 1, 1905, that company had out- 
standing 40,397 industrial policies. It wrote, dur- 
ing the year, 103,466. At the end of the year it had 
outstanding only 63,497; and yet, of the 143,863 
policyholders, only 699 had died, while 79,677 poli- 
cies—that is, one hundred and fourteen times as 
many—had lapsed. In the eight years ending De- 
cember 31, 1905, the termination of the New York 





industrial policies numbered 4,549,306, and only 
427,635 (that is, less than one-tenth) were by 
death. 

The results of this system of insurance establish 
conclusively that, in the conduct of the business, the 
interests of the insured are ignored. A life insur- 
ance company for workingmen should, as to each 
policyholder, be conducted, like a savings bank, as a 
benevolent institution. No one should be induced to 
take out a policy unless it is advisable for him to 
do so in the interests of those whom he wishes to 
protect by it. No one should be lured into becoming 
a policyholder. No one should take a policy unless 
he will probably be able and willing to continue it in 
force. Furthermore, economy in the management of | 
the insurance savings is as essential to satisfactory 
results as the economy on the part of the working- 
men, which alone makes it possible to pay premiums, 

The supporters of. the present system of indus- 
trial insurance declare that a veduction of expenses 
and of lapses is impossible. They insist that the loss 
to the insured and the heavy burden borne by the 
persisting policyholders from lapses, as well as from 
the huge cost of premium collection, must all be pa- 
tiently borne as being the inevitable incidents of the 
beneficient institution of life insurance when applied 
to the workingman. It is obvious that a remedy 
cannot come from men holding such views—from men 
who refuse to recognize that the best method of in- 
creasing the demand for life insurance is not elo- 
quent, persistent persuasion, but to furnish a good 
article at a low price. A remedy can be provided 
only by some institution which will proceed upon 
the principle that its function is to supply insurance 
upon proper terms to those who want it and can 
carry it, and not to induce working people to take 
insurance regardless of their real interests. To at- 
tain satisfactory results the change of system must 
be redical. , 

In Massachusetts, the necessity for such a change 
has recently received official recognition in the in- 
augural address of its Governor; and the Recess In- 
surance Committee of its Legislature has, in a unani- 
mous report just made, recommended a remedy, 
namely, a bill to permit savings banks to establish 
departments for the issue of life insurance policies in 
small amounts. 

Level-premium life insurance is, of course, but one 
form of savings investment. The savings banks man- 
age the aggregate funds made up of many small de- 
posits until such time as they shall be demanded by 
the depositor; the insurance company manages them 
ordinarily until the depositor’s death. The savings 
bank pays back to the depositor his deposit with in- 
terest, less the necessary expense of management. 
The insurance company in theory does the same, the 
difference being merely that the savings bank under- 
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takes to repay to each individual depositor the whole 
of his deposit with interest; while the insurance com- 
pany undertakes to pay to each member of a class 
the average amount (regarding the chances of life 
and death), so that those who do not reach the aver- 
age age get more than they have deposited (includ- 
ing interest) and those who exceed the average age 
less than they have deposited (including interest). 

Savings banks established on the plan prevailing 
in New York, as in Massachusetts, are managed upon 
principles and under conditions upon which alone a 
satisfactory system of life insurance for workingmen 
can be established. These savings banks have no 
stockholders, being operated solely for the benefit of 
the depositors. They are managed by trustees, 
usually men of large business experience and high 
character, who serve without pay, recognizing that 
the business of collecting and investing the savings 
of persons of small means is a quasi-public trust, 
which should be conducted as a beneficient and not as 
a money-making institution. The trustees, the offi- 
cers and the employees of the savings banks have 
been trained in the administration of these savings 
to the practice of the strictest economy. While the 
expenses of managing the indusirial departments of 
the Metropolitan, the Prudential and the John Han- 
cock companies have, excluding taxes, exceeded 40 
per cent. of the year’s premiums, the expense of man- 
agement in 1905 (exclusive of taxes on surplus) of 
the 130 New York savings banks, holding $1,292,- 
358,866 of deposits, was only 0.28 of 1 per cent. of 
the average assets, or 1 per cent. of the year’s de- 
posits. The $662,000,000 of deposits held in 1905 
in the 189 Massachusetts savings banks were man- 
aged at an expense of 0.23 of 1 per cent. of the aver- 
age assets or 1.36 per cent. of che year’s deposits. 

Savings institutions so managed offer adequate 
means of providing insurance: to the workingman. 
With a slight enlargement of their powers, these 
savings banks can, at a minimum of expense, fill the 
great need of cheaper life insurance in small 
amounts. The only proper elements of the indus- 
trial insurance business not common to the savings 
bank business are simple, and can be supplied at 
small expense in connection with such existing sav- 
ings banks. They are: 


A. Fixing the terms on which insurance shall be 
given. 

B. The initial medfcal examination. 

C. Verifying the proof of death. 


The first is the work of an insurance actuary; and 
the present pro rata cost of actual service can be 
greatly reduced both by limiting the forms of insur- 
ance policies to two or three standard forms of policy 
to be uniform throughout the State, and by provid- 
ing for the appointment of a State actuary, who, in 








connection with the insurance commissioner, shall 
serve all the savings insurance banks. 

The initial medica] examination and the verifica- 
tion of proof of death are services that may be 
readily performed for the savings banks at no 
greater pro rata expense than for the existing in- 
surance companies. But a State medical director 
should act as adviser and have supervision of the 
local physicians. 

The savings banks could thus enter upon the in- 
surance business under circumstances singularly con- 
ducive to extending to the workingman the blessing 
of safe life insurance at a low cost, because: 


First.—The insurance department of savings banks 
would be managed by trustees and officers who, in 
their administration of the savings of persons of 
small means, had already been trained to the prac- 
tice of the strictest economy. 

Second.—The insurance business of the savings 
banks, although kept entirely distinct as a matter of 
investment and «accounting, would be conducted with 
the same plant and the same officials, without any 
large increase of clerical force or incidental expense 
except such as would be réquired if the bank’s de- 
posits were increased. Until the insurance business 
attained considerable dimensions, probably the ad- 
dition of even a single clerk might not be necessary. 
The business of life insurance could thus be estab- 
lished as an adjunct of a savings bank without in- 
curring that heavy expense which has ordinarily 
proved such a burden in the establishment of a new 
insurance company. 

Third.—The department of savings 
banks would open with an extensive and potent good- 
will, and with the most favorable conditions for 
teaching, at slight expense, the value of life insur- 
ance, a lesson easily learned when insurance is of- 
fered for about one-half the premium now exacted by. 
the industrial companies. For instance, in New 
York the holders of its 2,569,779 savings bank ac- 
counts would at orce become potential policyholders. 
The safety of the institution would be unquestioned, 
and a small amount of advertising would soon suffice 
to secure a reasonably large business without solic- 
itors. 


insurance 


Fourth.—With an ‘insurance clientele composed 
largely of thrifty savings bank depositors, house-to- 
house collection of premiums could be dispensed 
with. The more economical monthly or quarterly 
payments of premiums could also probably be sub- 
stituted for weekly payments. Indeed, it is prob- 
able that the following simple, convenient and inex- 
pensive method of paying premiums would, to a large 
extent, be adopted, namely:—making deposits in the 
savings department from time to time, and giving, 
when the policy is issued, a standing order to draw 
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on the savings fund in favor of the insurance fund 
to meet the premium payments as they accrue. 

Fifth.—A small initiation fee could be charged, as 
in assessment and fraternal associations, to cover 
necessary initial expenses of medical examination 
and issue of policy. This would serve both as a de- 
terrent to the insured against allowing policies to 
lapse and a protection to persisting policyholders 
from unjust burdens which the lapse of policies casts 
upon them. Furthermore, as cach insured would 
then have paid all the expense of his becoming such, 
there would be no reason for forfeiting policies in 
case of non-payment of premiums; the policyholder 
would be entitled to receive in such event, either 
his proper pro rata of paid-up insurance, or an ex- 
tended term policy, or the surrender value. 

Sixth.—The special expense attendant upon proof 
of death could also appropriately be met by a charge 
against the amount payable on the policy. 

Seventh—The safety of savings banks would, of 
course, be in no way imperilel by extending their 
functions to life insurance. insurance rests 
upon substantial certainty, differing in this respect 
radically from fire, accident, and other kinds of in- 
surance. As Insurance Commissioner Host, of Wis- 
consin, said in a recent address: 

“Tf we take a number of thousand persons of dif- 
ferent ages, nothing is more certain in nature than 
that their natural deaths will occur in a series not 
differing very widely from that of other thousands of 
persons under similar circumstances, 

“The practical experience of this theory has given 
to the world the mortality tables upon which life 
insurance premiums are ascertained and the reserves 
for the future needs calculated. 

“No life insurance company has ever failed which 

eomplied strictly with the law governing the caleula- 
tion, maintenance, and investment of the legal re- 
serve. . . .” 
The causes of failure in life insurance companies 
since Elizur Wright established the science have been 
excessive expense, unsound investment, or rapacious 
or dishonest management. To the risk of these 
abuses all financial institutions are necessarily sub- 
ject, but they are evils from which our savings banks 
have been remarkably free. This practical freedom 
of our savings banks from these evils affords a strong 
reason for utilizing them to supply the kindred ser- 
vice of life insurance. 

Eighth—The theoretical risk of a mortality loss 
in a single institution greater than that provided for 
in the insurance reserve should be absolutely 
guarded against, however, by providing a general 
guaranty fund, to which all savings-insurance banks 
within a State would make small pro rata contri- 
butions—a provision similar to that prevailing in 
other countries, where all banks of issue contribute 


Life 





to a common fund which guarantees all outstanding 
bank notes. If the individual risks were limited at 
first to, say, $150 on a single life, the business 
could be begun safely on a purely mutual basis as 
soon as a few hundred lives were insured, or earlier 
if a guaranty fund were provided. As the business 
increased, the limit of single risks could be corres- 
pondingly increased, but should probably not exceed 
$500. 

Ninth.—The plan contemplates that there should 
be also provided at the establishment of an insur- 
ance department for every bank, at least until the 
central guaranty fund is ample, individual guaranty 
funds to serve until the banks’ accumulated insur- 
ance reserve is sufiiciently large to meet all contin- 
gencies. These separate guaranty funds are at pres- 
ent to be supplied by public-spirited citizens upon 
the agreement that the funds shall be repaid with 
interest at the savings bank rate if and when in the 
judgment of the banks’ trustees they are no longer 
required. 

Tenth.—Co-operation between the several savings- 
insurance banks within a State should, under ap- 
propriate legislation, be established; for instance, by 
providing that each institution could act as an 
agent for the others to receive 2nd forward premium 
payments, and in connection with the making of 
proof of death and payment of losses. 

Eleventh.—The funds of the savings department 
should not be liable for the obligations of the ex- 
penses of the insurance department, the two funds 
being treated like separate trust funds, managed by 
the same trustees. 

Twelfth—aAs the State Actuary would provide a 
standard policy and standard premium rates for all 
savings-insurance banks and the State Medical Di- 
rector would secure through his supervision substan- 
tial uniformity in health tests, a proper basis for 
comparison between the several banks would be es- 
tablished, with the resulting edneation and encour- 
agement to the trustees and managers of the several 
institutions. Superiority in management would re- 
sult in greater dividends earned and disclosed at the 
end of the year. These dividends could best be ap- 
plied in increasing the amount of insurance given 
each policyholder. 

Thirteenth.—In view of the fact that the actuarial 
service would be supplied by the State, that the 
books, policies and other blanks would be uniform, 
that the initial and death expenses would be covered 
by special charges, it is believed that safe insurance 
could be supplied by the savings banks for premiums 
not greater than one-half those heretofore charged. 

Fourteenth.—It is believed that the establishment 
of such insurance departments will tend to materi- 
ally increase the number of depositors in the sav- 
ings department. Many who insure and have had no 
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deposit will, through becoming savings bank insur- 
ance stockholders, be led to become depositors also. 

Fifteenth.—The law authorizing the establishment 
of an insurance department in connection with sav- 
ings banks should, obviously, be permissive merely. 
No savings bank “should be required to extend its 
functions to industrial insurance until at least a 
majority of its trustees are convinced of the wisdom 
of so doing. 

The savings banks seem not only the natural, but 
immediately 
the blessing of cheap and safe insurance to our work- 
ingmen. Any new companies organized for the pur- 
pose of providing this insurance, even though under- 
taken with wholly philanthropic purposes, would be 


the only available means of extending 


subjected to a Jarge part of the expenses to which 
the existing industrial insurance companies are now 
subject, and such new companies would also lack the 
existing good will of the working classes, which is 
essential to early relief to the workingmen from the 
present unnecessiry life insurance burdens. 


The Bench and the Bar in Their Relation to 
the People and the Corporations. 


, J. ASPINWALL HopGr, or tHe New York Bar. 
The relation of the Bench and the Bar to the great 
questions which are agitating the public mind is 


timely. The people are taking an interest in public 


affairs and discussing public questions more gener- 
ally, intelligently and intensely than at any time 


since the Civil War. It is a time of stress and 


strain. Old issues are either fading, or the division 
upon old issues is not following the party alignment 
heretofore existing. We upon all this 
without asserting or believing that we are on the 
eve of a 
political. 


can agree 


revolution, or even a crisis—industrial or 


Prominent as have been the parts which the 
Bench, and especially the Bar, have played in every 
such period in the history of this country, I believe 
that in the coming struggle (for we can at least 
call it that), they are to be called upon to play, 
whether they respond to the cal! or not, a more im- 
portant part than ever before. 

This arises from the nature of the issue which is 
being forced to the forefront. ‘The plain people of 
the land which is but another name for the great 
mass of the citizens, still believe in liberty, equality 
and fraternity, but these are not watchwords to-day. 

Of liberty we have too much. The united voice 
of the nation seems to be that we should have less. 
In dealing with corporations, and especially with 
those which contro! public necessities and utilities. 
we speak of curbing, restraining and limiting vari- 











ous liberties, among them the right to contract, the 
right to compete, and even the right to do business 
at all. The man of the hour is not for less govern- 
mental control, ‘but for more. The people are almost 
ready to demand more taxation, and to applaud any 
one who can devise a new scheme for raising reve- 
nue. Tables, however, are turned. It is not the 
rich who are endeavoring to tax the poor, as in 
olden times. The newer taxation is to fall mainly, if 
not exclusively, upon the rich, but it is not taxation 
without representation, and if resisted it must be 
upon some other ground. 

Of equality, too, we have a superfluity, and are not 
calling for more. ® 

Our laboring men do not need to be aroused to 
that feeilng of selt-respect and confidence in them; 
selves that makes them know that each American 
citizen is a king. They are fully aware of all their 
royal prerogatives. 

The leader of the negro race in this country is 
constantly proclaiming that his people are not ask- 
ing for social equality, and are not even insistently 
or generally equality. They 
ask, he tells us, merely that they shall be treated 
fairly and justly in the industrial relations of life. 

It might be better for us—society being consti- 


demanding _ political 


tuted as it is—if there was more reverence from the 
humble to the great, from youth to old age, from 
man to woman, from servitor to master, from pupil 
to teacher, from child to parent—a little less equal- 
ity. Those who in olden times looked up, now look 
level. 

Fraternity is no watchword for to-day, brotherly 
love is something to come not by force nor by agita- 
tion. The tribunes of the peopie in the French Revo- 
lution declaimed about it, but did not practice it. 
All classes now resent charity. 

What the people demand is none of these. With 
one voice, East and West, North and South, from 
high and low, rich and poor, employer and employee, 
captain of industry and minority stockholder, idle 
and active, the spotless and the sinful, the people of 
this land demand—Justice. 

The representative men of every one of the above 
classes have spoken, from the President of the United 
States, who speaks of the “square deal” (a some- 
what unfortunate synonym of justice), to the erim- 
inal or to the man indicted, who pleads that in all 
justice extenuating circumstances should be consid- 
ered and that public clamor should not cause justice 
to be over-harsh or over-technical. 

Did time permit, I think I could interest you in 
merely reading newspaper clippings published during 
the past three months, in which in different phrase- 
ology, representative men have voiced the cry of the 
varied interests which compose our industrial and 
political world. If I did so, the list would include 
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the late Samuel Spencer, and Ernest Crosby, Booker 
T. Washington, and J. Pierpont Morgan, the chief 
executives of our State and of our nation, Presi- 
dents Wilson, Butler, Hadley and Elliott and their 
brother presidents in the West and South, Mr. 
Hearst—who perhaps more accurately than any one 
else because he is ever listening, voices the demand 
of an increasingiy large constituency by no means 
to be despised throughout the Union. 

Nor would this complete the list, for in varied 
phrase, at meetings held weekly and monthly, in 
which these questions are debated, the organized 
labor of the land is demanding justice, even if some- 
times it seems to demand more than justice and 
sometimes less. 

Even the pulpit is echoing the demand and is 
studying the minor prophets, finding inspiration in 
their democracy and in their cry for justice. Clergy- 
men of all denominations are becoming somewhat 
less insistent that love and mercy are the greatest 
things in the world, and are finding time to measure 
by actual observation existing conditions in the light 
of justice, and to preach about its remedial efficiency. 
But the church and the clergy zre wholly failing to 
lead. With few exceptions they are lagging follow- 
ers in the popular campaign. 

For reasons which we have now no time to con- 
sider, I do not believe that either the one or the other 
of the political parties can make the dominant issug 


of the day the distinctive issue in a political cam- 
paign; but I do believe that the Bench and Bar, ir- 
respective of party, are the natural leaders in any 


fight for justice. This would seem almost axio- 
matic. If they arc to be on the firing line they are 
there in quite distinct capacities. The duty and the 
opportunity of the Bench is quite different from the 
duty and the opportunity of ise Bar. The latter 
has in every strenuous period of the nation’s history 
taken its part on the rostrum, in the legislative and 
administrative departments of the government and 
aided in thé decision of great 1utional issues and in 
the development of the country’s growth after their 
decision. 

The danger the bar is in is that the attempt of 
those whose professional duty it is to act for the 
large corporations, both good and bad, and in their 
defense, shall become discredited in the public eye, 
and so sometimes discredit a movement with which 
they are in sympathy and of which they might other- 
wise be competent and able leaders. We have had 
recent illustration of this in New York city. 

It would seem aimost necessary, whether logical or 
illogical, that those who are professionally em- 
ployed to defend great corporations which have 
transgressed the law, should be willing to forego am- 
bition to be leaders in a controversy involving the 
enforcement of justice, including the enactment and 





administration of laws framed to curb the undue 
power of their clients. That is a large subject and 
the solution of the questions which it raises are so 
varied with varying circumstances, as to necessarily 
involve a discussion far too long for the limits of 
this paper. In passing, however, we may remark 
that some of the greatest and most judicial of 
prosecuting attorneys have been those who have been 
elected to the office after a long practice at the crim- 
inal bar; and further, and more to the point, that 
one of the things which the people are demanding 
and are going to demand more in the future than in 
the past, is, that even the bad corporations shall be 
protected against persecution, jor prosecution may 
become that in times like these. Laws which ham- 
per trade, which make legitimate business transac- 
tions unlawful and even criminal, which impose ex- 
cessive and undue penalties, especially when imposed 
upon acts which are not immoral, will not be toler- 
ated even by the very people whose clamor has occa- 
sioned their enactment. 

One of the issues involved in what we have termed 
the dominant issue of the times is the extension of 
the powers of the Federal government. Both the Bench 
and the Bar must be prominent in that struggle. 
The sides which are to be taken are not as yet drawn. 
They will cross the old party lines, perhaps at right 
angles. We are told by some that the wicked mam- 
moth corporations will prefer a strong Federal gov- 
ernment, so that by controlling the concentrated 
forces in Washington they may control all the gov- 
Again, we are told that, on the con- 
trary, it is easier for concentrated force to apply its 


erning powers. 


power successively or contemporaneously in forty-six 
different jurisdictions, “securing there the privileges 
and the exemption from penalties which they desire, 
and that a mammoth corporation is omnipotent as 
against the divided power of forty-six Legislatures. 

The third set of thinkers or prophets tell us that 
the plain people will demand that home rule, which 
gives them supremacy in a majority of the States, 
at least, and which enables them to wield within 
their respective jurisdictions a power due to closer 
oversight, which they will never relinquish to the 
general government. 

And the fourth set, sympathizing otherwise with 
the last mentioned, hold that the plain people can 
best exercise the really omnipotent force which is 
behind their votes by electing representatives who 
shall wield the concentrated force of the nation in a 
unified government. 

There would seem to be much logic in the proposi- 
tion that the greater the concentration of great in- 
dustries under a single control, the greater need 
that the power that curbs be at least equal to the 
power to be curbed, and quite as important as that, 
if not more so, is the proposition that the power to 
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protect, if it is efficient, must be national if the thing 
to be protected—corporation or whatever else it may 
be—is national. 

But whatever may be the solution, can any one 
question the proposition that there is upon the bar 
of the land, and upon the bench (but in a lesser de- 
gree because of limitations now to be referred to), 
a responsibility and an opportunity? 

Enticing as is the field of discussion, I must drop, 
at least for the moment, the opportunity of the bar, 
to consider the opportunity of tle bench. 

The supremacy of the bench in the regard and 
reverence of the people of the United States arises 
Jargely from its consistently remaining within the 
limits which the Constitution has placed around it, 
and from its record of a sound and firm adminiatra- 
tion of justice which is blindfoid to all except legal 
issues involved in before it. But in all 
times of publie stress and strain, such as the clash 


the- case 


or controversy between the people and the corpora- 
tions, now impending, there is danger, perhaps a 
present tendency, that at least one of the boundary 
lines of the court’s jurisdiction, which is not very 
strongly marked at shall become obliterated. 
Is the court always blindfold to the result of its 


best, 





pointed to pass upon the public interests have de- 
termined. 

Another legitimate consideration of public interests 
by the courts of this State is the somewhat anom- 
alous power exercised by the Appellate Division in 
passing upon the need and propriety of railroads, 
when property owners have refused to give their con- 
sent. This is an appointment by the Legislature 
of the court to do legislative duty precisely as it 
sometimes delegates its powers of legislation to a 
municipal corporation. It may be an unwise dele- 
gation, but it is legal. The chief danger (and in 
my opinion a very grave one) in so delegating this 
power to a court is that if the people find that such 
powers are to be exercised, whether by legislative 
enactment or by the courts of their own motion, 
they will logically demand short terms of office for 
those who are thus to represent them, and to pass 
upon what is, or what is not, in the public interest. 
The people would be acting reasonably if they de- 
manded that the question of whether a subway 
should be built on one avenue cr another in New 
York city should not be passed upon by a bench of 
learned judges who for a quarter of a century or 





decision upon the publie or parties not before it? 
There may be cases falling within exceptions to the 
rule, in which the public interests should be con- 
sidered to the extent of shaping the decrees in equity 
cases, so as not to injure the public, but always sub- 
ject to the rule that the rights of the parties before 
the court are fully protected, hy each receiving jus- 
tice without compromise or curtailment. 

A single illustration of one of the exceptions will 
aid in proving the rule. 


The abutting property owners, applying for relief 
against the elevated railroads in New York city, 
are entitled to an injunction absolute, but instead 
of that are given an injunction in the alternative, 
not as a favor to the defendant, but because of the 
public interests involved, and because the railroad 
has the right, although not exercising it, to condemn 
the easements taken. The court says to the plaintiff, 
“You are entitled to an injunction absolute, but the 
defendant should have condemned your property. 
and in fact is obligated to the public to do so in 
order to maintain its road. Its failure, we will cor- 
tect, by practically forcing them to condemn, giving 
you an injunction if they do not.” 

This is a very legitimate exercise of the power of 
the court, in an exceptional case, to consider public 
interests, especially since here the court does not 
have to pass upon what the public interest is; for 
the legislative and municipal authority granted to 
the railroad the right to erect the structure com- 
plained of, and so have indicated what the regularly 





constituted authorities who were elected and ap- 





more had been engaged, exclusively, in passing upon 
legal questions in an Appellate Court, and who knew 
nothing of railroading, or engineering, or of city 
needs and conditions, except as they had acquired 
information while upon the bench. Under our pres- 
ent system two or more of the five judges sitting 
might be non-residents of the city.* I am not as- 
serting that judges of many years’ experience on the 
bench are not better qualified to act, and more trust- 
worthy, than railroad men or engineers or men of 
the average ability of our legislators; but I do as- 
sert, without fear of contradiction, that those who 
are even now asking for shorter terms for our judges, 
have an arrow added to their quiver (which I trust 
is scanty) whenever they find such questions as these 
falling within the actual or claimed jurisdiction of 
the court. 

But danger does not lurk in the legitimate excep- 
tions to the rule that public interests are not to be 
considered as issues in causes before the courts; but 
in the increasing number of cases wherein the courts 
are creating new exceptions to, that salutary rule. 

Our Appellate Courts are especially inclined, and, 
I think I can show, naturally tempted, to assume a 
responsibility which does not exist. Most of the 
cases which illustrate this tendency are cases where 
the mammoth size of one of the parties as compared 
to the other makes it appear that any injury to the 
former will affect so large a section of the commun- 


*How city and county judges differ upon such 
questions, see Kitching v. Brown, 180 N. Y. 414, 
433. 
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ity and so many interests that damage to it is dam- 
age to the “ public interests.’ There is some truth 
in this view of the matter, but that does not justify 
it, it only makes the error the more dangerous. 

But general assertions of an zJleged tendency will 
carry little weight with any of my brothers who are 
inclined to disagree with me. It is impossible in 
the brief limits to give more than two or three illus- 
trations of a much larger number of cases. 

Our highest State court has in a few instances 
been acknowledgedly infiuenced by considering of 
their own motion how the judgment in a particular 
ease would affect public interests, or how one of the 
parties to the action would be affected if precedent 
was established by a decision in strict accord with 
the fundamental law. 

For example, in 1888, in Uhlman v. New York Life 
Insurance Co., 109 N. Y. 421, the court decided that 
a Tontine policyholder could not call his trustee to 
account, and gave as a reason for their decisicn 
that such a precedent might subject a mammoth in- 
surance company, such as was before it, having a 
large number of policyholders, to many vexatious 
suits, in each of which the company and its officers 
would have to justify their execution of their trust. 
Whether or not the decision is justified on other 
grounds, it is significant that this ground was stated 
as an excuse for the decision. It is also significant 
that the insurance companies were not satisfied in 
resting upon that decision, but found it necessary or 
advisable a few years after to embody the doctrine 
of the decision in a statute, so that it might not be 
reversed. (See Greeff v. Equitable Assurance Co., 
160 N. Y. 19.) 

Possibly this may be urged as an instance show- 
ing that the court accurately voiced the public 
opinion in deciding that the law ought to be changed, 
for the law was changed by the legislators who were 
elected by the people. But I do not think the con- 
clusion is altogether justified by the facts. The 
whole situation affords food for thought, and at 
least suggests this query, would not the recent dis- 
closure of the insurance evils have been very much 
hastened, by nearly twenty years, if the decision in 
the Uhlman case had been that the cestui que trust 
could call his trustee to account, even if the trustee 
had accepted many like trusts? 

Again, more recently, the Court of Appeals lfad 
occasion to pass upon the meaning of the following 
words in a statute: 

“For every refusal to comply with the require- 
ments of this section the corporation so refusing 
shall forfeit $50 tc the aggrieved party.” (Sec. 104 
of the Railroad Law.) 

It would seem, without any authoritative an- 
nouncement of the fact, that the word “every” 
would mean “every,” and would not mean what is 





ordinarily supposed to be one of the opposites of 
“every,” to wit, “one;” but the court construes the 
words “every refusal” and after admitting that 
wherever this expression has been heretofore used 
in a statute it has been held to mean that cumula- 
tive penalties can be recovered, says by Justice 
BARTLETT: 

“Notwithstanding this fact, a majority of my 
brethren are of opinion that, while the rule for the 
recovery of cumulative penalties, as already adverted 
to, is firmly established by the earlier decisions of 
this court, yet the changed conditions in the modern 
life of great cities render its modification impera- 
tive.” (Griffin v. Interurban St, Ry. Co., 179 N. Y. 
438, 449.) 

Assuming that the court was not attempting to / 
legislate, it must be that it was not called to their 
attention that the statute was re-enacted in modern 
times and after the court has construed the word to 
mean what the dictionaries all say it means, and 
what the legislators had a right to believe it would 
continue to mean. 

“The changed conditions in the modern life of 
great cities,” if a proper subje*t of judicial instead 
of legislative consideration, shou'] not so change our 
language, our arithmetic, and even our morals, as to 
make “ every ” mean “ one,” even in supposed or real 
public interests. 

A protest is now and then heard from the bench 
against this attempt to bend the legal conclusion 
that the facts in a case demand to the public inter- 
ests. Justice KeLLoac, in our own State, recently 
said: 

“Tt may be said that the conclusions arrived at 
conflict with public policy. I do not understand that 
public policy is necessarily law. It is a topic which 
generally should affect statesmen, not judges. The 
public policy of to-day is not the public policy of to- 
morrow. If followed in judicial decisions, either 
that which may become bad policy, through a change 
of conditions, becomes in law a fixed rule, or the law 
is judicially changed to meet the changing policy, 
either result being bad. Here is only a legal ques- 
tion. The plaintiff’s corporation has a cause of ac- 
tion which it does not enforce. The plaintiff is a 
shareholder. As such, she has a right to compel 
its enforcement. The fact that the corporation’s 
business is insurance, not manufacturing, is no valid 
distinction differentiating the plaintiff’s case from 
that of an ordinary stockholder. 

“For all the reasons given, therefore, the defend- 
ant’s demurrer is overruled.” (Young v. Equitable 
Assurance Co., 49 Misc. 360.) 

Another danger is, that great masses of the plain 
people will be led, unjustly, it may be, to suspect the 
court of being willing to even change the law, to 
protect the great corporations when they are acting 





THE ALBANY LAW JOURNAL. 


59 








in defiance of the law. The particular case just dis- 
cussed was one in which the court found that the 
company controlling all the surface lines of New 
York had, in defiance of law, habitually refused 
transfers. It was more than unfortunate that the 
court felt it necessary to render the opinion it did 
in a case which was so supremely a case of the peo- 
ple against a tyrannical and monopolistic corpora- 
tion. It had found itself constrained to refuse a 
mandamus brought by a citizen to compel the giving 
of such transfers, on the ground that the Board of 
State Railroad Commissioners are the only parties 
now vested with the right to ask for such a writ, 
and on the further ground that citizens had another 
remedy at law, because “a vigorous application of 
the statutory right to recover penalties has gener- 
ally been found to be an adequate remedy for the 
grievance of which the relator complains.” (People 
ex rel. Lehmaier v. Interborough Ry. Co., 177 N. ¥ 
296, 300.) 

The vigor of the application of this remedy was 
of course lessened by the subsequent decision just 
referred to. 

The Supreme Court of the United States has in a 
number of cases, of which perhaps the Slaughter- 
house cases, the Bell Telephone Patent case, and the 
Income Tax cases, are leading illustrations, allowed 
the bandage over its eyes to he slightly lowered, 
quite sufficiently, at least, for the judicial optics to 


catch a side glance (although it was, also, an upward 
and not a lowering or base one) of great public in- 
terests; and while not guided by such views of things 
as they thus saw, they were, apparently, strongly 
influenced thereby. 


In those cases, however, and in 
a number of others like them, we generally find the 
court divided, with dissenting opinions so strong, 
and able, as to largely mitigate the effect of the de- 
cision which called them forth. There are, however, 
a few cases, even in the United States Supreme 
Court, which tend in the direction of shaping law 
to what the court believes to be in the public inter- 
est where the court has been unanimous, as, for in- 
stance, in Pine v. The City of New York, in 185 U. 
8. 93. 

But these cases are exceptional. They are being 
offset by others, wherein judgments have been ren- 
dered and opinions pronounced, not only in civil, 
but in criminal, cases, which have revealed to the 
people that when the private citizen, or the adminis- 
trative officer of the government, appeals to the 
court, there is even-handed justice, and the great 
and abiding principles of law, which are the protec- 
tion of the people, rule and govern. The suspicion 
that either an administrative officer, a Legislature or 
any representative of the plutocracy, can guide or 
influence the judges of our Federal or State courts, 
is being rapidly dissipated, even to the extent of 





creating the fear in the minds of some that the court 
will lean backward. 

The people still look upon the courts as being 
apart and by themselves; revolving in a sphere in 
which questions of public interest, public policy, 
legislative expediency, and municipal management, 
do not enter. They still believe it to be a body of 
men properly appointed for life or for a long term 
of years, whose sole guiding star is the law, who can 
be trusted to follow precedents, rendering law cer- 
tain, and who are the refuge for rich and poor alike, 
for the man of small vested interests and the cor- 
poration of large interests (in whose prosperity the 
country prospers, and in whose downfall the coun- 
try suffers), and that confidence, trust, admiration 
and reverence is to be perpetuated only in case the 
courts continue to be judicial, and judicial only, 
and resist the temptation, especially in these times, 
of leaving their orbit and pursuing a tangent for 
however short a distance. 

If the court is to pursue any other than the judi- 
cial policy and is to have an ear and an eye open to 
consider the effect of each decision upon public in- 
terests, I think I have shown that four evils develop, 
and as to which is the worst I confess myself un- 
able to form any opinion, because they are each of 
them so bad. 

First, the people will logically demand very short 
terms of office of all judges who are to pass upon 
such questions. 

Second, the law will be rendered altogether un- 
certain, for no man can tell what view of public in- 
terests a particular court at a particular time will 
take, and each of the three tribunals before whom 
we have to appear in the progress of a case to the 
highest court in this State may have a different idea. 
If they all act sincerely, the only certainty left will 
be that they will act uncertainly. 

Third, either we shall have to ‘introduce evidence 
in many cases of what is in the public interest, and 
change our law of evidence, or else we shall have to 
trust to the court’s taking judicial notice of all that 
is within the horizon of public interests, and that is 
asking a great deal of the court. 

Fourth, in every case where a large, or shall I say, 
national corporation, is concerned, like the Standard 
Ou Company, or United States Steel Company, or a 
transcontinental railroad, or a great traction trust, 
on the one side, and a citizen on the other, the public 
interests will oftentimes seem to be merged in, and 
almost coincident with, the interests of so mammoth 
a corporation, affecting so many lives and fortunes. 

This means, almost necessarily, that the court is, 
or is looked upon to be (and that is almost as bad), 
a Corporation Court, a phrase that, thank God, has 
not yet entered into the national vocabulary. We 
hear much of the corporation lawyer, but as yet we 
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do not hear of the Corporation Court; and you and 
I know that there is none such in our land to-day. 

More is needed, from them, however, than a mere 
negative policy of refusing to attempt to legislate 
or to pose as the defender or the promoter of public 
interests. It is necessary that a campaign of educa- 
tion be incessantly kept up in order that the people 
may know that this is the policy of the courts and 
that they appreciate that their functions are pre- 
scribed within definite limits. 

The courts can more often announce their attitude 
on the limitation of their powers as in times past, in 
their opinions. 

The plain people are gathered together in towns, 
villages and cities now as never before, ready to lis- 
ten from the platforms of people’s forums to what 
leaders of thought have to say upon public ques- 
tions. Judges have, in times past, and, recently, 
addressed such audiences on topics of the day. The 
danger is, of course, that those judges who are most 
conservative and most sound are those least likely 
to speak, while those who are more or less radical 
are those who perhaps are oftenest heard. But the 
question emerges, at once, whether, if any are to be 
heard it would not be better that more should be 
heard, especially if they speak upon those matters 
which will increase the knowledge and appreciation 
by the mass of the people of what the court is, and 
should be. The ideal may be that no judge should 
speak on matters of public controversy, but if some 
speak it may be that others ought to. 

In passing, may I not suggest a pre-eminent duty 
which devolves upon the bar, to educate the people 
by reiterating the propositions contained in Hamil- 
ton’s essay in the Federalist upon the Supreme 
Court of the United States, and his defense of life 
or very long terms of office for all judges? 

The people have lost much of the respect that they 
once had for the legislative branch of the Govern- 
ment—State and national—including the United 
States Senate. The executive branch of the govern- 
ment in the forty-six sovereignties and at the capital 
is sometimes viewed with indifference, sometimes 
even with contempt, spasmodical!y with admiration, 
but never with reverence. What reverence the Amer- 
ican people have left to dispose of they have in times 
past bestowed upon the judicial branch of the gov- 
ernment, and if reverence is to be preserved for any 
particular governmental agency it must be the judi- 
cial; and it is to the Bench and the Bar that this 
sacred Ark of the Constitution has been entrusted. 
If justice is to rule in our land it must rule in our 
courts, and it can only rule there when the courts 
have not only the confidence but the reverence of 
the people; that reverence in the past has caused 
them to refrain from anything more than mild 
criticism when judgments were rendered which 





seemed to them to be unfair. It would almost seem, 
as one contemplates the present situation, that the 
preservation of our liberties depended upon the pre 
servation of our respect for our judges. Surely, no 
mistake has been made by the honored chief execu 
tive of this nation more harrowing than his attacks 
upon the judiciary. If it fell within the duty of the 
executive to criticize the judiciary, any criticism 
upon it at this time would be certainly ill-advised, 
even if it were just; but when the criticism is un 
just and when the duty to criticize does not exist, 
and when the effect of criticism tends to decrease the 
respect for the most respectable branch of the goy- 
ernment in times when respect is sadly lacking, we 
have a spectacle which I do not think I have wrongly | 
termed “harrowing.” The only defense that can bf 
made is that which is in defense of those 
against whom certain indictments have been recently 
found, to wit, that the intent was laudable. 

If all that has been said is true, or if half of it is 
true, a question legitimately presents itself. If the 
people of the land are united, if the mammoth cor 
poration, the man of small vested interests, and the 
man who lives from hand to mouth, all cry for the 
same thing—justice, and the courts are ready to dis 
pense it, how is there any problem that requires 
solution? A two-fold answer springs to the lips of 
each of us as soon as the question is asked. First, 
the mammoth corporation and the man of small 
vested interests, and the man who lives from hand 
to mouth, each has a different reply to make to the 
question “What is justice?” and it is the cour 
who must reply to that question and to some extent 
guide the executive and the legislative bodies it 
answering it when the answer is to come from them 
It is there where the real issue lies and where the 
stress and the strain is to come and even now is 
And the second answer is, that while the issue is 
plain, and while the people are united in calling for 
the same thing, the man is lacking. Who is he wh 
shall lead? I do not believe any one knows his name 
But whence will he come? I do not believe that lv 
will come with a record of political activity in either 
of the two great political parties, and for many res 
sons. Nor do I believe that we will again startle th 
world by finding a Moses to lead us out of Egypt it 
the person of a self-educated frontiersman, as we did 
when Abraham Lincoln was created out of the time 
which he set right. If I have stated the issue cor 
rectly, then it seems as if it necessarily follows that 
the coming leader is a man who will step from the 
bench to lead the nation in solving the problem 
dealing out to every interest, great and small, ever 
handed justice. He must be at once a man of ti 
broadest, keenest vision, of a hearing that is as acult 
to the ery of the oppressed as it is to the sincet 
and logical argument urged by the man of large # 


urged 
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fairs, who becauze of his wealth threatens to con- 
trol the government itself. He must have an intel- 
lect trained by long years of study and thought, 
large enough to grasp the stupendous problem now 
presenting itself of the nation’s finances. He must 
have a dignity unlike that of many of those now in 
the public eye, even if he does not attain to that of 
Washington. And he must have an abiding faith 
in the plain people of the land, and in the correct- 
ness of their judgment, like unto that of Lincoln; 
but above all, he must have a trained judicial mind 
if he is to really solve the problems now confronting 
our nation. 

But whether our leader is to come from the Bench, 
or from the Bar, or from neither, whether he is to be 
a partisan or a non-partisan, he can never succeed 
in his task and the battle will never be won unless 
his arms be supported on either side by the Bench 
and the Bar. 

God save the Bench from the mistake of attempt- 
ing to legislate. 

God save the Bar from the greed of money that 
has already poisoned our best men. 

God save the plain people from demanding more 
than justice, a crime of which they have never yet 
been guilty in this land. 





: 0: 


Humors from the Court of the Justice of the 
Peace. 


ApsTRACT LAW AS IT IS APPLIED TO SPECIAL CON- 
DITIONS IN A STRICTLY AMERICAN INSTITUTION. 


The justice of the peace is the visible incarnation 
of the spirit of the law to the great majority of the 
citizens of free America. The squire is strictly an 
American institution. His title is an honorable one, 
and when once assumed is never left off. It means 
influence in neigkberhood politics, power in local af- 
fairs, and is the distinction bestowed upon one who 
is indeed a prophet with honor in his own country. 

The tales told of the great American squire are 
many. Most of them that have teen included in the 
tepertory of after-dinner speakers have to do with 
his mistakes, or with the ingenuity with which he 
applies abstract law to special conditions. 


A newly-elected squire in Wisconsin was much 
elated by his honors, but was not sure that he could 
carry them gracefully. So he haunted the court 
house for weeks that he might gather up crumbs of 
wisdom from the judicial table of the higher station. 

Finally he sat in judgment on his first case, and 
when the testimony was all in and the argument 
made he said: 





“The court takes this case under advisement until 
next Wednesday morning, when it will render a ver- 
dict in favor of the defendant.” 


A neighborhood quarrel in a Scotch-Irish settle 
ment in Virginia culminated in a lawsuit in the 
Justice Court. Mr. Davidson was on the witness 
stand. The attorney on the side that introduced him 
asked : 

“What did Mr. Jones say then?” 

The opposing counsel objected on the ground that 
this was merely hearsay evidence. The squire sus- 
tained the objection, and Davidson’s side lost the 
case. It was appealed to the County Court; the 
same point came up, and the ruling of the squire was 
upheld. 

Six months had gone. Anothzr appeal was taken 
to the Circuit Court. A year went by before the 
final decision was handed down, and the squire’s rul- 
ing was again sustained. Another appeal was taken 
and this time to the Court of Appeals. 

The docket was crowded and time dragged on 
through two long years before the highest judicial 
body in the State delivered the opinion that the 
squire was in error and that Mr. Davidson might be 
permitted to tell what Mr. Jones said. 

The case was remanded. Again it came up before 
the squire, 

Four years had elapsed and still Mr. Davidson 
carried the secret in his possession. The whole coun- 
try was wild to know what Mr. Jones had said, and 
nearly the whole population was present at the trial. 

The persistent lawyer who had appealed so many 
times put Mr. Davidson on the stand. He asked him 
many questions. Finally, with a furtive glance 
toward the opposing counsel, and with a gleam of 
triumph in his eye, he said: 

“ Now, Mr. Davidson, tell the jury what Mr. Jones 
said.” 

All eyes were turned on Mr. Davidson, and all ears 
were pricked up. Mr. Davidson shifted his legs, 
stroked his beard and spat painstakingly and delib- 
erately at the ash box. Then he looked at the jury 
and said: 

“He didn’t say a durned thing, and if these smart 
aleck lawyers would ’a’ let me I would have told you 
all so four years ago.” 


The records of the Squire’s Court at Blaine, What- 
com county, Wash., a little town near the British 
Columbia line, bear testimony to the financial strin- 
gency of the early 90s. Whatcom county is in the 
heart of the lumber country, and as there was no 
money to be had, “shingle scrip” became the cur- 
rency of the land. i 

The court records show that John Smith was 
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“fined 10,000 shingles for drunkenness.” The books 
show further that the fine was paid. It was an able 
judge who could so accommodate the law to prevail- 
ing conditions. 





Minnesota has a justice of the peace who is proud 
of his knowledge of the theory of common law. If 
he was called on to decide a lawsuit involving the 
ownership of a pig he would never omit to mention 
in his opinion the “ Magny Charty,” the Bill of 
Rights, the “ palladium of liberty,” the papers of the 
Federalist and the speeches of Daniel Webster. 

Two young lawyers, now both famous men, were 
trying a case before him. When it was done the 
squire closed his eyes and began to deliberate. He 
rambled all over the world in delivering his opinion, 
his eyes still closed. 

One of the lawyers became exasperated, and when 
the squire said scmething that made him think the 
case was going against him, he exclaimed: 

“Cut it short, squire; decide the case and I will 
appeal it.” 

The squire opened his eyes, sat up straight, looked 
at the presumptious limb of the law and yelled: 

“Durn ye, I was goin’ to decide this case in yer 
favor, but owin’ to yer impudence I now decide it the 
other way.” 





In McIntosh covnty, Georgia, there was a lawsuit 
about a cow. The cow was dead, but the lawsuit 
went on. 

It was decided by the justice of the peace, ap- 
pealed, remanded, decided again and once more ap- 
pealed and remanded. This went on until the case 
eame back to the squire for the eleventh time. 

It was a jury case, and when the last trial was on 
the squire astonished the attorney by announcing an 
indefinite postponement, saying: 

“This case has exhausted the whole jury venire of 
the county, and you will have to wait until the com- 
ing generation gets old enough for jury duty.” 

Then the litigants compromised. 





In Kentucky, before the adoption of the Constitu- 
tion of 1891, the justices of the peace of each county 
collectively formed the Court of Claims, which was 
the fiscal authority and legislative agent of the 
county, corresponding to the County Court or super- 
visors in most of the States. Metcalf county was 
Republican and rine of the twelve squires of the 
Court of Claims were Republican. 

Eugene W. Newman, then a lowyer and now a 
political essayist under the name of “ Savoyard,” was 
a Democrat. The court was in session in November, 
1884, and Newman had a case. 


He was making his argument when a messenger 





handed him a note. He read it and split the air 
with the rebel yell. The chairman of the court 
rapped for order. Mr. Newman said: 


“May it plea8e the honorable court, I am in. ° 


formed from the railroad station that Grover Cleve- 
land has been elected President of the United States, 
I move this honorable court that the Mills horizontal 
reduction tariff bill be declared the law of the land.” 

And the court, by a unanimous vote, passed the 
Mills bill—a better fate than it afterward met in the 
Senate. 

A distinguished lawyer of Indiana, when a strug: 
gling young attorney, had a client whose mental 
soundness was questioned. There was a lunacy in- 


quiry and the client was adjudged insane. The | 


squire asked the lawyer: 

“Do you wish to appeal this case which has been 
decided by a jury of your client’s peers?” 

“No,” replied the young lawyer, “ since your honor 
says that the jurymen are his peers, I think we will 
let it go at that.” 

“Roy Bean, Justice of the Peace.” The law west 
of the Pecos,” was the sign over the shanty where 
lived the man who for years was the only represen- 
tative of the law in the great territory west of the 
Pecos river in Texas. Langtry, named for the Jersey 
Lily, was his postoffice, and he did business under the 
honorary title of “ Chief Justice Bean of the Pecos,” 
making a tidy sum on the side by selling postal cards 
bearing the picture of his queer justice shop. 

Years ago, when the Southern Pacific was being 
built, some cowboys came in on a tear and shot up 
the town, incidentally killing three Chinese coolies 
who were working on the railroad. There was a 
roundup and the cowboys were brought before Squire 
Bean. 

There was much testimony and the trial was long. 
At its end he gravely said: 

“The testimony shows that these three Chinamen 
were killed by some of the men on trial. It is pretty 
clear who did the fatal shooting, but the prosecution 
has utterly and entirely failed to show where the 
statutes of the State of Texas make it a crime for 4 
white man to shoot a Chinaman. 
discharged.” 


The prisoners are 





Years ago there lived a judge down in Mississippi 
who was a man of parts. He was elected many times 
before his popularity began to wane. Finally in one 
campaign, while the tide seemed running strong 
against him, he saved the day by a master stroke. 

A meeting of the voters had been called and the 
audience listened with rapt attention to the argu- 
ments of the squire’s opponent. When his time came 
to address them the squire slowly mounted the plat- 
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form, carrying a large document in his haand. 
ing slowly over the crowd he said: 

“T’ve been Jestice of this yere county for fifteen 
years or more, and I done my duty well. If you 
wanter vote agin me you kin, but I say here and now, 
plain and solemn, if you do I'll burn this yere Con- 
stitution and by-laws of the State of Mississippi.” 

sie paused to shake the document he held at them, 
and then continued: 

“Yes, sirree, I’ve got it right here, and I’ll burn 
it up. Then whar’ll you be? Whar’ll you be with- 
out no Constitution and no by-laws to live by?” 

He was er-elected. 


Gaz- 





It was an old Virginian transplanted to Kansas 
and elevated to the office of squire who gave this ad- 
vice to his constable when a bad prisoner produced a 
pistol in court and shot his honor in the leg. 

“When you cotch him always sarch him befo’ you 
fotch him into court.” 


But, after all, there are no better Americans than 
Squire Bill Jones and Squire Bud Smith. 
an honorable office. 


Theirs is 
Although they may be unlearned 
in the law, they generally have plenty of horse sense, 
and, after all, that is what justice is founded on.— 
N. Y. Sun. 


Rew Books and New Editions. 
Cyclopedia of Law and Procedure (“Cye.’’) Vols. 

22 and 23, published by the American Law Book 

Company, 60 Wall street, New York city. 

Six years ago this work was begun, the aim being 
to make “ Cye.” a final and accurate repository of 
the law of the United States and of England. Though 
the best friend of the American Law Book Company 
will not claim that it is organized upon philanthropic 
lines, or does business except upon strict business 
principles, the fact remains that it deserves well of 
the legal profession for its work in surveying, plot- 
ting out and neatly ticketing the “ wilderness of sin- 
gle instances.” It has not been 2 process of making 
two hlades of grass grow where one grew before. 
Rather has it been a labor of hewing out paths 
through the jungle and transplanting the flora into 
beds, so that the waste is now transformed into as 
symmetrical a bit of ground as ever an Italian land- 
scape gardener could desire. 

To say that this is the age of specialists is to per- 
petrate a platitude, but nowhere is a better illustra- 
tin furnished than in “Cyc.” The fault of hack 
Writing, common to encyclopaedias, be they of law or 


otherwise, is here conspicuously absent. Every arti- 


tle has been prepared by an euthor whose reputa- 
In fact it is 


tion places his work above suspicion. 











difficult to find the name of any writer of promi- 
nence which does not appear in the list of contribu- 
tors. Take, for instance, the two volumes under dis- 
cussion, and note the following: 


Subjects. 
Incest. 


Authors, 
Prof. William E. Higgins, University 
of Kansas Law School. 
Prof. Arthur Adelbert Stearns, West- 
ern Reserve University Law School, 
Author of “ Stearns on Suretyship.” 
Hon. Lincoln B. Smith, of the De- 
partment of Justice, Washington, 
D. C. 
William Lawrence Clark. Reviewing 
Editor of “Cye.” Formerly of the 
Editorial Staff of the West Publish- 
ing Company. Author of “ Clark’s 
Contracts,” “‘Clark’s Corporations,” 
“Clark’s Criminal “ Clark’s 
Criminal Cases,” “ Clark’s 
Criminal Procedure,” ete.; and Don- 
ald J. Kiser. 
Henry Wade Rogers, Dean of the Law 
School of Yale University. Former 
Dean of the Law School of the Uni- 
versity of Michigan and former Pres- 
ident of the Northwestern University 
of Chicago. Author of “ Rogers’ Ex- 
pert Testimony.” 
Prof. Joseph H. Beale, Jr., of Har- 
vard Law Sometime Dean 
of the University of Chicago Law 
School. Author of Beale’s “Criminal 
Pleading and Practice,” Beale’s “ For- 
eign Corporations,” ete. 
Henry F. Buswell, author of “ Bus- 
well on Insanity,” “ Buswell on Per- 
sonal Injury,” ete. 


Indemnity. 


Indians. 


Indictments 
and Infor- 
mations. 


Law,” 
Law 


Injunctions. 


Innkeepers. 


School, 


Insane 

persons. 

Insolvency. Edwin C. Brandevburg, special attor- 
ney of the United States in the De- 
partment of Justice, and Professor in 
the George Washington University 
School, author of “ Branden- 
burg’s Bankruptcy,” “ Brandenburg’s 
Digest of Bankruptcy Decisions,” ete. 
Emlin McClain, Chief Justice of the 
Supreme Court of Iowa. Late Chan- 
cellor Iowa State University. Author 
of “ McClain’s Carriers of Goods and 
Passengers Cases,” “ McClain’s Con- 


stitutional Law Cases,” “ McClain’s 
’ 


Law 


Insurance. 


Commercial Law,” ete. 

George B. Davis, Judge Advocate 
General U. S. A., author of “ Ele- 
ments of International Law,” “ Mili- 
tary Law of the United States,” ete. 


Insurrection. 
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Senator John W. Daniel, author of 
Daniel’s “Negotiable Instruments,” 
“Attachments Under the Code of Vir- 
ginia,” ete., and Fred Harper. 

J. B. T. Tupper, Chief of the Law 
Department of the Bureau of Inter- 
nal Revenue. 

Henry Campbell Black, author of 
“Black on Judgments,” “Black on 
Intoxicating Liquors,” “Black on 
Constitutional Law,” etc. 

The foregoing list, by the way, does not include all 
of the subjects treated in these two volumes. 

In other words, to all intents and purposes, num- 
bers 22 and 23 contain within their covers over fif- 
teen text-books, with this added advantage, that the 
latter are only too apt to present the writer’s views 
of what the law should be, whereas “ Cyc.” offers to 
its readers a succinct statement of the law as it is. 
Thus, when the entire set is published, the purchas- 
ers thereof will have upon their shelves the equiva- 
lent of every textbook heretofore issued, and, owing 
to the system of annual annotations, is rendered im- 
mune from the plague of new editions. 

We have already adverted to the excellence of the 
method of classification and analysis which has been 
adopted. To attempt to enter into this at length 
would be futile. The list of chapter headings and 
subheads of “Judgments,” for instance, occupies 
nearly thirty pages, the cross-references six addi- 
tional, the article itself nearly a thousand. Other 
articles are in proportion. “ Intoxicating Liquors” 
required over three hundred pages, “ Injunctions” 
over three hundred, “ Indictmenis and Informations ” 
the same. Nor does this statement convey any ade- 

“ quate idea of the exhaustive labor which has been be- 
stowed, for it must be kept in mind that because of 
the concise form ef stating legal principles which has 
been employed, a far greater extent of territory is 
covered than can possibly be the case in the average 
text-book. The truth of this statement can readily 
be tested by any reader who will open the work at 
random, select a paragraph, and carefully peruse the 
same. 

Now, a word as to the footnotes. The rule of one- 
third text to two-thirds notes has been scrupulously 
followed, a method in sharp contrast to that com- 
monly employed in works of a Jegal character, which 
is two-thirds (if not more, and usually it is more, 
say three-fourths or four-fifths) to the remaining 
portion notes. The advantages cf “ Cyc.’s” plan are 
obvious. The attorney in search of a principle 
which, when found, may prove decisive of his case, 
is not forced to wade through page after page of 
extracts from opinions (and sometimes dissenting 
opinions at that, when they happen to coincide with 
the author’s views), fine-drawn distinctions between 


Internal 
revenue. 


Intoxicating 
liquors. 
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Jones v. Smith and Brown v. Robinson, discussions 
as to whether the opinion of the Supreme Court of 
Oregon or the view taken by the Supreme Court of 
Oklahoma is better, and other “padded” matter 
which has been inserted in order to make the work 
of respectable size, so that the purchaser may feel 
that he is getting his money’s worth. In “ Cyc.” the 
text consists of staccate utterances, the notes reveal 
the foundation of which these utterances rest. If 
further information is desired, !et the reader consult 
the cases which he will find grouped by States when 
such cases are many in number, and whether numer. 
ous or not, arranged not helter-skelter or (a method 
but little better) by permitting the case which is 
older to precede the younger issue, but according to 
the only logical system of latest case first. Thus at 
a single glance he may ascertain what has been the 
last word of his Supreme Court. 





7 0: 


Contract. 
To make a contract good and sound 
Six requisites are always found 
To have combined in its creation. 
Here is their due enumeraticn: 
A person able to contract 
Must find another free to act 
And be contracted with, before 
A thing to be contracted for 
As third in line can have its turn. 
It will be well right here to learn 
That this same thing must lawful be. 
Fourth, as you cannot fail to see, 
Is the assent of both contractors, 
Whose minds are the creating factors 
In meeting on the self-same thing. 
Fifth, are the needed words to bring 
Agreements into fit expression, 
Which words, to make their due impression, 
Should be explicit, straight and clear. 
As sixth, for our peroration 
We need a good consideration, 
Which means that law will not protect 
A contract-claim, if it detect 
That nothing in return was given 
To him, who now to court is driven, 
For what is claimed that he should do. 
You may recall it better so: 
The Law requires quid pro quo. 
M. S. Los. 
New York, Jan., 1907. 
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A grantor delivering a deed in escrow, to be de 
livered after his death to the grantee, is denied, it 
Grilley v. Atkins (Conn.), 4 L, R. A. (N. 8.) 816, 
the right to revoke it. 





